




















































REDACTED 

Question Comments 
12 From what BW could observe, were protocols Yes 

followed for communications among the EDCs, 
NERA, BPU staff, the Board (if necessary), and 
BW during the RSCP auction? 

13 From what BW could observe, were the protocols Yes 
followed for decisions regarding changes in RSCP 
auction parameters ( e.g., volume, load caps, bid 
decrements)? 

14 Were the calculations (e.g., for bid decrements or Yes 
bidder eligibility) produced by the RSCP auction 
software double-checked or reproduced off-line by 
the Auction Manager? 

15 Was there evidence of confusion or No 
misunderstanding on the pait of bidders that 
delayed or impaired the auction? 

16 From what BW could observe, were the Yes 
communications between the Auction Manager and 
bidders timely and effective? 

17 Was there evidence that bidders felt unduly mshed No 
during the process? Should the auction have been 
conducted more expeditiously? 

18 Were there any complaints from bidders about the No 
process that BW believed were legitimate? 

19 Was the RSCP auction caiTied out in an acceptably Yes 
fair and transparent manner? 

20 Was there evidence of non-productive "gaming" on No 
the pait of bidders? 

21 Was there any evidence of collusion or improper No 
coordination among bidders? 

22 Was there any evidence of a breakdown in No 
competition in the RSCP auction? 

23 Was infonnation made public appropriately? From Yes 
what BW could observe, was sensitive infonnation 
treated appropriately? 

24 Does the RSCP auction appeai· to have generated a Yes 
result that is consistent with competitive bidding, 
market-detennined prices, and efficient allocation 
of the BGS-RSCP load? 
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Question Comments 
25 Were there factors exogenous to the RSCP auction No 

(e.g., changes in market environment) that 
materially affected the RSCP auction in 
unanticipated ways? 

26 Are there any concerns with the RSCP auction 's No 
outcome with regard to any specific EDC(s)? 
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B. BATES WHITE SUPPLEMENTAL CHECKLIST

REDACTED



28 

BATES WHITE SUPPLEMENT TO NEW JERSEY BGS AUCTION 
CHECKLIST: RSCP AUCTION 

QUESTION 1: 
Bates White’s recommendation as to whether the Board should certify the RSCP 
Auction results? 

ANSWER 1: Yes, certify. 

CRITERIA: 
a. Were all checklist questions satisfactorily answered?

Yes.

QUESTION 2: 
Did bidders have sufficient information to prepare for the RSCP Auction? 

ANSWER 2: Yes. 

PRE-AUCTION CRITERIA 
a. Were there Pre-Bid sessions and were they informative?

Yes, there were Pre-Bid Information Sessions and they informed bidders about
Auction procedures and developments.

There were three Pre-Bid Information Sessions: the first was held on October 3,
2019, the second on December 3, 2019, and the third was held January 21, 2020.
All sessions were conducted as webcasts. As a result, bidder confidentiality was
maintained.

The first two information sessions were open to any entities interested in
participating in the Auction.  The third information session was held after the
application process was complete and was restricted to Registered Bidders only.
Because the session was conducted as a webcast NERA was able to conduct just
one session for both RSCP and CIEP bidders.

Twelve companies attended the first information session and 13 companies
attended the second information session.  Between the two sessions, 16 unique
companies attended.  The slide decks and audio from both sessions were posted
on the BGS Auction website.  All questions asked at the information sessions
were adequately answered by NERA.

b. Were frequently asked questions (FAQs) posted on the BGS website and
were all questions answered?
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Yes, the FAQs were posted and all questions asked in a timely manner were 
answered. 

All questions asked by bidders and their answers were posted on the FAQ section 
of the BGS website pursuant to NERA’s FAQ Protocols.  These protocols called 
for a specific process for answering bidder questions to ensure that all bidders had 
access to the same information at the same time.     

As of January 31, 2020, 148 questions had been asked by bidders since August 
13, 2019, the first day FAQs were posted.  All of these questions were answered 
in a timely fashion by NERA.  The topics of questions included: (a) Applications, 
(b) Association and Confidential Information Rules, (c) Auction Rules, (d) BGS
Supplier Master Agreement, and specifically section 15.9, (e) Pre-Auction
Security and Credit, (f) Rates and (g) Data.  NERA provided responses to all of
these questions, which seemed to satisfy bidders.

Answers to FAQs were posted publicly on the BGS website through late January.  
Starting on January 18, 2020, the Auction Manager sent answers to questions 
received only to Registered Bidders via email.  Bates White reviewed these FAQs 
as well.   

c. Was required information and data provided on the website?

Yes, the BGS Auction website provided required data for bidders to prepare for
the Auction.

The Auction information listed below was provided according to the schedule
posted by NERA.  This information included: (a) Application forms, (b)
minimum/maximum starting prices, (c) tranche targets, (d) load caps, (e) finalized
rules, (f) final Supplier Master Agreements, and (g) finalized decrement formulas.

NERA also maintained a “data room” on their website, which contained data that
was updated monthly and additional data that was updated less frequently.  NERA
provided descriptions of both types of data.  This data room helped bidders
prepare their bids.  Examples of the data posted here included (a) load data, which
was updated monthly for each EDC and covered the period up to October 2019 or
later, and (b) switching statistics that showed the percentage of load and number
of customers that have switched to third party suppliers.  Any revisions made to
the data were marked on the website.

NERA also posted models which translated potential winning prices for each
EDC into customer rates.  As we did last year, Bates White conferred with each
EDC to go over their rate models and average bill calculations. We audited each
sheet posted on the website to ensure it was correct and double-checked the EDCs
calculation of rate and average bill impacts resulting from the actual Auction.
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d. Did Bidders receive Auction logistics information (i.e. Confidential Bidder 
Information packet) on time? 

e. Did bidders communicate any material concerns to NERA? 

Please see answer to 2b. 

f. Were bidders given an opportunity to provide proposals and comments 
concerning the 2020 Auction Process? 

Yes. In its Procedural Order, the Board invited all interested pa1ties to file 
procurement proposals by July 1, 2019. Interested patties were also invited to file 
initial comments and final comments by September 4, 2019 and October 25, 
2019, respectively. The Boat·d also held a legislative-type hearing on September 
19, 2019. 

Due to the fact that PJM has yet to establish a capacity price for the June 2022 to 
May 2023 period, the EDCs submitted a Supplemental Proposal on October 8, 
2019. In this Proposal the EDCs established a capacity proxy price for the time 
period in question. Under an addendum to the Supplier Master Agreement 
winning bidders in the RSCP Auction would be paid any difference between the 
final capacity price and these proxy prices. Patties were able to comment on this 
filing in their October 25 comments. 

After reviewing all comments from the EDCs and other interested patties, the 
Boat·d approved the Joint EDC Proposal for the 2020 BGS Auction, including the 
Supplemental Proposal. 

QUESTION 3: 
Was the information generally provided to bidders in accordance with the published 
timetable? Was the timetable updated appropriately as needed? 

ANSWER 3: Yes. 

PRE-AUCTION CRITERIA 
a. Was the timeline followed? 

Yes. 
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b. Were there updates to the timeline?

No.

QUESTION 4: 
Were there any issues and questions left unresolved prior to the RSCP Auction that 
created material uncertainty for bidders? 

ANSWER 4: No. 

PRE-AUCTION CRITERIA 
a. Were all questions answered in the FAQs?

Yes, please see answer to 2b.

b. Were bidder questions asked after January 18, 2020 directly responded to by
NERA?

Yes, questions continued to be asked by Registered Bidders after January 18,
2020 and NERA provided answers to these questions directly to bidders via
email.  These answers were distributed regularly beginning on January 18, 2020.
Bidders did not indicate any concerns with the answers provided by NERA.  Also,
please see answer to 2b.

c. Did other events or issues produce any material uncertainty for bidders?

No questions about the Auction were left unresolved by the start of the Auction.

One concern for bidders was the implementation of the Clean Energy Act and the
responsibilities of winning suppliers in the BGS Auction.  The 2018 Clean Energy
Act significantly increased RPS requirements for suppliers.  Of greater concern to
potential BGS suppliers was that the Act exempted existing supply contracts from
increases in the solar RPS requirement and required non-exempt contracts to
make up this missing supply.  Prior to the 2019 BGS Auction the BPU held
hearings regarding the implementation of this requirement and BPU Staff
developed a proposed method to allocate avoided solar RPS increases to non-
exempt contracts.  The Board approved a method in December of 2018.

Subsequent to the 2019 BGS Auction, on August 2019 the Board adopted the
amendments to New Jersey Administrative Code14:8-2.3 to conform current RPS
rules to provisions of the Clean Energy Act.  These sections of the code were
published on September 2019. The Auction Manager posted an example
calculation using the approved method on the BGS website on January 28, 2020.
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Based on the levels of participation and prices received it appears that bidders 
were able to understand and implement the approved calculation method and the 
Act did not ultimately create material uncertainty by the time of the Auction.  

In addition, on July 20, 2019, the Federal Energy Regulatory Commission 
(FERC) issued an order directing PJM Interconnection, LLC (PJM), to not 
conduct its auction for capacity for the June 2022-May 2023 delivery year. This 
order was the end result of a long period of debate concerning the participation of 
subsidized generation in federal capacity markets. On October 2, 2019, the EDCs 
filed a joint motion for an extension of the deadline for submission of final 
comments in this matter. In the letter, the EDCs indicated that in light of recent 
actions taken by FERC, the EDCs intended to submit an amended filing, on or 
before October 8, 2019, proposing enhancements to the proposal to address 
concerns related to unknown capacity prices for EY 2023. 

On October 8, 2019, the EDCs submitted the Supplemental Proposal related to the 
capacity price for EY 2023. In the Supplemental Proposal, the EDCs proposed a 
change to the EDC’s Initial Proposal to address the fact that the capacity price for 
the third year for the BGS-RSCP Auction was not likely to be known prior to the 
start of the BGS-RSCP Auction. The EDCs explained that if the capacity price is 
unknown for the 2022/2023 Delivery Year, bidders were likely to include risk 
premiums in their bids, and some potential bidders may choose to not participate 
in the BGS-RSCP Auction altogether. To address this and alleviate bidder’s 
uncertainty, the EDCs proposed to include a Capacity Proxy Price for each EDC 
for the 2022/2023 Delivery Year that bidders can incorporate into their bids, 
calculated by averaging the actual capacity prices for the last two (2) years for 
each EDC zone using the most recent data available from PJM, multiplied by a 
factor of 0.9 to account for the lower capacity prices seen in the 2019/2020 
Delivery Year relative to previous years. The Board approved the EDC’s proposal 
on November 13, 2019. 

Bates White also monitored various industry news sources and did not discover 
any other events that would produce material uncertainty for bidders.   

d. Did bidders communicate any material concerns to NERA?

Please see answer to 2e.

e. Was information equitably provided to bidders?

Yes, information was provided to bidders equally.  This was done through Pre-
Bid Information Sessions, FAQs posted on the BGS Auction website and emailed
to all bidders, and email announcements of upcoming important events and
milestones.  Also, please see answers to 2a-2d.
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f. Was information provided to maximize the number of bidders for the 
Auction? 

Yes, before bidders were registered, NERA conducted extensive marketing effo1is 
in order to maximize bidder paiiicipation. Maximum bidder pa1iicipation is 
important since the supply offered in excess of need is what drives Auction prices 
to "tick down" (i.e. decrease) from round to round. 

NERA conducted direct mai·keting with potential bidding companies through an 
email distribution list and phone calls. The list of contacts was developed from 
existing contact lists and from paiiicipants that registered for infonnation on the 
BGS Auction website. This outreach effo1i began prior to the first info1mation 
session. NERA also adve1iised the bidding oppo1i unity by rnnning four ads in 
Platts publications, two in Megawatt Daily on November 20, 2019 and December 
3, 2019 and two in Energy Trader on November 19, 2019 and December 4, 2019. 

g. From Bates White's observation, were there any pre-qualification 
requirements which directly prevented bidder participation? 

QUESTIONS: 
From what Bates White could observe, were there any procedural problems or 
errors with the RSCP Auction, including the electronic bidding process, the back-up 
bidding process, and communications between bidders and the Auction Manager? 

ANSWER 5: No. 

AUCTION WEEK CRITERIA 
a. Was protocol followed for the RSCP Auction? 

Yes, to our knowledge, the Auction was caITied out according to the Auction 
Rules as approved by the Boai·d and NERA's internal protocols. 

b. Were there problems with the electronic bidding process? 
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No, there were no major problems with the Auction software during testing or 
trials. 

Bates White had full opportunity to test NERA's bidding software, backup 
bidding process, and bid recording systems during two Trial Auctions. For the 
first Trial Auction on January 21 , 2020, Bates White assumed the role of a bidder 
and verified that bidders ' accounts had access to the coITect info1mation. We 
tested the Auction software by submitting problematic bids to dete1mine if the 
software operated according to the rnles and provided proper info1mation to 
bidders. We also tested NERA's phone-based backup bidding systems by 
submitting backu bids and creatin situations to test NERA's bidder notification 
protocols. 

For the second Trial Auction, held on January 23, 2020, Bates White moved to 
the evaluation side. We traveled to the site of the Auction, in Newark, NJ, to test 
the actual processes that would be used during the Auction. We monitored and 
evaluated bids submitted by Registered Bidders. We received and tested bid 
reports from NERA's software, fonnulated reports, and checked price decrements 
using our own bid evaluation software. 

During the actual Auction, Bates White did not observe any significant software 
problems. 

c. Was the back-up bidding process followed? 

Fmiher, Registered Bidders 
also had the opportunity to practice the back-up bid procedure during the Trial 
Auction for Registered Bidders on Janua1y 23, 2020. 

d. Did communications between bidders and the Auction Manager follow 
procedure? 

Yes, communications between bidders and the Auction Manager followed 
procedure. 

Bidders were given two ways of communicating with the Auction Manager 
during the Auction. Bidders had a telephone number for technical assistance and 
they could also send electronic messages through the online platfonn. Both of 
these fo1ms of communication were logged. All telephone conversations were 
taped and all electronic messages and the answers given by the Auction Manager 
were saved. Bates White reviewed all telephone conversations and electronic 
messages. 

e. Were Auction schedule protocols followed with regard to extensions and 
recesses? 
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f. Did bidders communicate any material concerns to NERA? 

No. 

QUESTION 6: 
From what Bates White could observe, were protocols for communication between 
bidders and the Auction Manager adhered to? 

ANSWER 6: Yes. 

PRE-AUCTION CRITERIA 
a. Was confidential information properly provided to bidders? 

Yes. Bates White did not observe any release of confidential infonnation or 
inappropriate communication that could impair the integrity of the Auction. 

b. Before the Part 2 Application deadline, were questions placed on the Auction 
website? 

Yes. The first FAQ was posted on the BGS website August 13, 2019. The Part 2 
Application deadline was on Janmuy 9, 2020, by which time there were a total of 
111 questions posted and answered. Additional questions asked by bidders were 
also answered by NERA following the Pait 2 Application deadline. See also the 
answer to 2b. 

c. Were the communication protocols followed? 

AUCTION WEEK CRITERIA 
d. Was confidential information properly provided to bidders? 

Yes, the Auction softwai·e was built to ensm e that all 
access to Auction info1m ation. 
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e. Did communications between bidders and the Auction Manager follow 
procedure? 

Yes, please see the answer to 5d. 

QUESTION 7: 
From what Bates White could observe, were there any hardware or software 
problems or errors, either with the RSCP Auction system or with its associated 
communications systems? 

ANSWER 7: No. 

AUCTION WEEK CRITERIA 
a. What problems, if any, were there with the Auction or communications 

system on NERA's end? 

Bates White is unaware of any material issues with NERA's communication 
systems based on our presence in the Auction room and our review of electrnnic 
and voice coIIlIIlunications. 

b. Did bidders experience any computer or communications problems that 
appeared to be the fault of NERA? 

No, all bids were successfully received by NERA. 

c. Was NERA aware of any material technical issues? 

No, NERA did not indicate any material technical issues. 

d. Did bidders communicate any material concerns to NERA? 

Bidders did not communicate any material technical concerns to NERA. 

QUESTION 8: 
Were there any unanticipated delays during the RSCP Auction? 

ANSWER 8: No. 
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QUESTION 9: 
Did unanticipated delays appear to adversely affect bidding in the RSCP Auction? 
What adverse effects did Bates White directly observe and how did they relate to the 
unanticipated delays? 

ANSWER9: No. 

QUESTION 10: 
Were appropriate data back-up procedures planned and carried out? 

ANSWER 10: Yes. 

AUCTION WEEK CRITERIA 
a. Was Auction data backed-up during the Auction? 

QUESTION 11: 
Were any security breaches observed with the RSCP Auction process? 

ANSWER 11: No. 

To our knowledge, there were no security breaches. 

During the Auction, many security measures were in place. The Auction software 
used on bid da was built to ensure that all a1tici ants had controlled access to 

Bates White reviewed communications between NERA and bidders. 
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QUESTION 12: 
From what Bates White could observe, were protocols followed for communications 
among the EDCs, NERA, BPU staff, the Board (if necessary), and Bates White 
during the RSCP Auction? 

ANSWER 12: Yes. 

AUCTION WEEK CRITERIA 
a. Were protocols followed as described by NERA?

Yes.  As far as Bates White is aware, the Communication Protocols were
followed during the Auction.  Also, please see answer to 5d.

b. Did BPU Staff and Bates White get all the information that we required?

Yes, Bates White and BPU Staff received all data requested from NERA in a
timely and professional fashion during the Auction.

QUESTION 13: 
From what Bates White could observe, were the protocols followed for decisions 
regarding changes in RSCP Auction parameters (e.g., volume, load caps, bid 
decrements)? 

ANSWER 13: Yes.  

PRE-AUCTION CRITERIA 
a. Were notable changes made to the decrement formulas?

NERA made adjustments to the decrement formulas of all EDC’s except RECO,
based on last year’s bidding, in order to ensure a smooth and more uniform price
reduction during the auction.

AUCTION WEEK CRITERIA 
b. During the Auction, did the Auction Manager impose any changes on the

RSCP Auction parameters?

QUESTION 14: 
Were the calculations (e.g., for bid decrements or bidder eligibility) produced by the 
RSCP Auction software double-checked or reproduced off-line by the Auction 
Manager? 
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ANSWER 14: Yes. 

QUESTION 15: 
Was there evidence of confusion or misunderstanding on the part of bidders that 
delayed or impaired the Auction? 

ANSWER 15: No. 

There was no evidence of confusion or misunderstanding that caused delays; as 
noted, Bates White reviewed all electronic and voice communications. 

QUESTION 16: 
From what Bates White could observe, were the communications between the 
Auction Manager and bidders timely and effective? 

ANSWER 16: Yes. 

AUCTION WEEK CRITERIA 

All answers to questions Bates White was able to review seemed relevant and 
clear. Again, Bates White reviewed all FAQs and electronic messages. In 
addition, Bates White also reviewed the phone conversations between bidders and 
the Auction Manager. 

Bates White believes answers to bidders' questions were provided in a timely 
fashion, and NERA made all possible effo1is to ensure bids were placed on time. 

QUESTION 17: 
Was there evidence that bidders felt unduly rushed during the process? Should the 
Auction have been conducted more expeditiously? 

ANSWER 17: No. 

The Auction proceeded smoothly. The 2020 RSCP Auction ended after 22 
rounds, which compares to 24 rounds last year and 23 the year before. 

Each bidder is pennitted 1 recess request and 2 extension requests durin~ 
Auction. The Auction includes an automatic extension after Round 1. -
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Note that bidders were able to test the Auction software during the Trial Auction 
for Registered Bidders, and therefore were comfortable with it during the actual 
Auction. 

QUESTION 18: 
Were there any complaints from bidders about the process that Bates White 
believed were legitimate? 

ANSWER 18: No. 

Bates White believes there were no legitimate complaints about the Auction. 
That is, we are not aware of any questions raised by bidders that were not 
resolved. 

QUESTION 19: 
Was the RSCP Auction carried out in an acceptably fair and transparent manner? 

ANSWER 19: Yes. 

Speaking broadly, the New Jersey Auction is strnctured to be fair and ti·ansparent. 
The two key features in this regard are (a) the precisely defined product being 
solicited and (b) the price-only evaluation. These ensure that all bidders are 
supplying the same product and no bidder can gain an advantage over another 
except by offering a lower price. Because the product and evaluation method are 
clearly spelled out, any bidder that meets the qualification requirements may 
patticipate. In addition, as approved by the Boat·d, the BGS Auction had several 
mechanisms in place to ensure a fair and ti·anspat·ent process. 

All interested patties were given ample oppo1tunity to comment on the 2020 BGS 
process. In its Procedmal Order, the Board invited all interested patties to file 
procurement proposals by July 1, 2019. Fmt he1m ore, interested pa1ties were also 
invited to file initial comments and final comments by September 4, 2019 and 
October 25, 2019, respectively. The Board also held a legislative-type hearing on 
September 19, 2019. 
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Before the Auction began, the mies and contracts were approved and made 
public. Auction mies were approved by the Board. Contracts and Supplier 
Master Agreements were standardized, approved, and made public before the 
Auction. Any optional changes in the language of these agreements were 
standardized, approved, and made public before the Auction as well. Finally, 
application and credit requirements to become a bidder in the BGS Auction were 
also standardized, approved, and made public before the Auction. 

Bidder info1mation sessions were held by the Auction Manager to educate 
potential bidders on the Auction process. They provided an opportunity for 
questions to be asked in a public fomm. Any questions asked pe1iaining to the 
Auction were posted on the BGS Auction website as FAQs. This FAQ section 
ensured that all bidders had equal access to infonnation provided to any one 
bidder. 

The Auction Manager consulted with Bates White and BPU Staff concerning Pali 
1 and 2 A lications. 

An additional factor boosting the competitiveness of the Auction is that this is the 
19th year it has been held and its results have been consistently certified by the 
Board. This stability helps attract more bidders and better offers. 

Finally, the Auction was also cruTied out in a fair and transparent manner in the 
sense that the Auction adhered to the Auction mies. The Auction mies and the 
Auction software were designed to produce a fair and transpru·ent Auction. The 
mies were made public and approved by the Board. The Auction software 
ensured that bidders received the conect info1mation. 

QUESTION 20: 
Was there evidence of non-productive "gaming" on the part of bidders? 

QUESTION 21: 
Was there any evidence of collusion or improper coordination among bidders? 

QUESTION 22: 
Was there any evidence of a breakdown in competition in the RSCP Auction? 

ANSWER20: No. 

ANSWER21: No. 
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ANSWER22: No. 

Developing the infonnation to answer these three questions and, more broadly, 
assessing the competitiveness of the BGS Auction was a central focus of our 
monitoring effo1ts. We assessed both strnctural and behavioral indicators of 
competitiveness in each round of bidding in the RSCP Auction (which solicits 
supply for residential customers as well as some small commercial customers). 
Although we go into some detail here, these indicators are just that, indications of 
competitiveness; they are not hard and fast numerical standards. 

Both strnctural and behavioral indicators give suppo1t for the specific answers 
provided to all three of these questions as well as support to the broader finding 
that the BGS Auction was competitive. Among the stmctural indicators were the 
number of bidders, the number of winners, the market shares of winners, and a 
widely-used measure of competitiveness related to market shares called the 
Herfindahl-Hirschman Index (HHI). 

I I I I I I 

Havm 
o o tunity. 

This level of pa1ticipation also shows that the Board's 
decision to approve the EDCs supplemental filing and institute a capacity proxy 
price for the June 2022 to May 2023 period was an effective one. 
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With respect to market share of each winner, some background on standards is 
useful.  Having a minimum of three suppliers is sometimes set as a standard of 
competitiveness.  The BGS Auction rules help ensure at least three winners by 
limiting to approximately one-third (20 tranches) the portion of statewide 
consumer need that can be won by any single supplier.  In addition, bidders are 
limited in the amount of supply they can win in each EDC’s service territory 
(RECO excepted) such that there will always be at least three winners per EDC.  

Another standard for judging market share comes from a FERC standard for 
granting the right for a supplier to sell at market-based prices (as opposed to 
regulated cost-based rates).  In one of two FERC threshold tests for granting the 
right to sell at market-based prices, FERC asks that the supplier have no more 
than a 20% share of the market.  If the market share is 20% or less, it is presumed 
the supplier cannot exercise market power.  If the market share exceeds 20%, the 
supplier can conduct an additional test or point to mitigation for market power, 
such as the mitigation measures and monitoring of the PJM Interconnection or the 
Midwest ISO – that is, the 20% is not a hard and fast limit to market-based rate 
authority.  

Among the nine winners in the RSCP Auction, none of the bidders have a market 
share over 20%.  NextEra and PSEG Energy Resources & Trade (ER&T) have the 
highest market share with each winning 17.0% of the supply offered in this 
Auction.  Looking at all suppliers who will provide BGS-RSCP supply over the 
June 2020 to May 2021 period (i.e., including winners from the 2018 and 2019 
BGS Auctions), only PSEG ER&T has a market share over 20% at 20.7%.     

The Herfindahl-Hirschman Index (HHI) is a measure of competitiveness closely 
related to market shares.  Again, some background on the HHI standard is useful.   
The U.S. Department of Justice primarily uses a three-part standard for HHIs 
when judging the competitive effect of mergers and acquisitions.  An HHI below 
1,500 is a safe harbor of sorts because the market is said to be un-concentrated.  
If, after a merger or acquisition, the HHI is below 1,500, it is generally thought 
that there is no competitive harm from the merger or acquisition; that is, the 
merger or acquisition does not make the exercise of market power more likely.  
An HHI between 1,500 and 2,500 is said to indicate moderate concentration.  An 
HHI over 2,500 is said to indicate a highly concentrated market.  For market-
based rate authority, FERC already uses a threshold of 2,500 for the HHI in one 
of its standards.   

For the RSCP Auction, using the winning shares as market shares, the HHI is 
1,299.  This puts the HHI for the RSCP Auction in the un-concentrated range.  
This is lower than last year’s HHI of 1,598.  However, to include only winning 
bidders is a narrow focus for calculating an HHI.  For example, a more 
appropriate focus would be the 13 suppliers who will serve consumers in 2020-
2021; these are the winners in 2018 and 2019, as well as in this 2020 Auction.  
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The HHI in this case would be 1,292. This compares to an HHI of suppliers who 
served customers for 2019-2020 of 1,263. 

A final method that is also employed by FERC in antitrust evaluations examines 
the HHI of a market when the price is within 5% of the final market price. This 
so-called "Delivered Price Test" gives a sense of what suppliers would have 

aitici ated at a rice level rou consistent with mai·ket rices. 

With respect to behavioral indicators, the core of this effort was to detect any sign 
of collusion among bidders. No evidence of collusion was found in the RSCP 
Auction. Bates White and its Auction ex e1t Professor Ken Hendrick 

bidding. 

QUESTION 23: 
Was information made public appropriately? From what Bates White could 
observe, was sensitive information treated appropriately? 

ANSWER 23: Yes. 

Yes, Pre-Auction info1mation was ti·eated appropriately pursuant to the 
communication protocols. Please see answers 6a-6c. 

To our knowledge, no confidential infonnation was leaked while the Auction was 
conducted · · · · · 
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fu addition, Bates White reviewed communication between all Auction personnel 
and bidders; we had access to communications sent to all bidders through the 
online platfo1m and recordings of calls between NERA and bidders. Moreover, 
the Auction is held in a secm e, separate suite of offices. 

QUESTION 24: 
Does the RSCP Auction appear to have generated a result that is consistent with 
competitive bidding, market-determined prices, and efficient allocation of the BGS­
RSCP load? 

ANSWER 24: Yes. 

Although the acceptance or rejection of Auction results is not based on any 
assessment of price levels Bates White attem ted to develo an ex ectation of 
the final Auction rices 
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Comparing this year's average final price to last year's average final price of 
8.951 cents/kWh, we can see that, on average, prices increased 0.6%. Winning 
prices for three EDC's decreased between 5.4% and 6.4% compared to last year 's 
auction, driven by decreasing energy prices, while the winning price for PSE&G 
increased by 4 .2% due mainly to higher transmission costs . 

From a rate impact stan dpoint, as a sta1iing point, we generally compare the 
winning prices in this Auction to the contracts that are being replaced. In this 
case that would be contracts from the 2017 BGS Auction . For all utilities, 
winning prices were higher than 2017 winning prices, ranging from 2 .4% to 
12.5% higher. Prices are higher due to increases in RPS requirements and 
transmission costs while energy prices have come down in pali to mitigate these 
mcreases. 

Overall three EDCs forecast an increase in the average residential bill for the 
upcoming June to May period. Specifically, PSE&G forecasts a bill increase of 
4.4%; JCP&L forecasts a bill increase of 2.4%; ACE forecasts a bill increase of 
0.3% and RECO forecasts a bill decrease of 1.6%. Beyond the difference in the 
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new and expiring contracts these changes were also affected by changes in 
network transmission rates over the years as well as changes in the annual 
multipliers used to convert the winning Auction prices to residential rates.  These 
multipliers changed due to increase peak usage by residential customers which, in 
turn, allocates more cost to those customers.     

QUESTION 25: 
Were there factors exogenous to the RSCP Auction (e.g., changes in market 
environment) that materially affected the RSCP Auction in unanticipated ways? 

ANSWER 25:  No. 

No, please see the answer to 24.   

QUESTION 26: 
Are there any concerns with the RSCP Auction’s outcome with regard to any 
specific EDC(s)?  

ANSWER 26:  No. 
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II. THE NEW JERSEY 2020 BGS-CIEP AUCTION
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ATTACHMENT B 
DOCKET NO. ER19040428  

POST-AUCTION CHECKLIST FOR THE NEW JERSEY 
 2020 BGS-CIEP AUCTION 

Prepared by:  Bates White, LLC 

Auction began with the opening of Round 1 at 8:25 am  on Friday, January 31, 2020 

Auction finished with the close of Round 24 at 4:30 pm  on Friday, January 31, 2020 

Start of Round 1 Start of Round 2 * 
(after volume 

reduction in Round 1, 
if applicable) 

Start of Round n * 
(after post-Round 1 
volume reduction, if 

applicable) 

# Bidders NA NA 

Tranche target 41 NA NA 

Eligibility ratio NA NA 

Statewide load cap 19 NA NA 

* Note: No volume adjustment was made during the CIEP auction, so the pre-auction
tranche target and the statewide load cap were unchanged for the auction.
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ATTACHMENT B 
DOCKET NO. ER19040428 

Post-Auction Checklist for the New Jersey 2020 BGS-CIEP Auction 

Table 1 below shows pe1iinent indicators and measures for the auction. 

Table 1. Summary of BGS-CIEP Auction 

PSE&G JCP&L ACE 
BGS-CIEP peak load share (MW) 1,826.05 896.16 313.00 

Total tranches needed 24 12 4 

Staiiing tranche tai·get in auction 24 12 4 

Final tranche target in auction 24 12 4 

Tranche size (%) 4 .17 8.33 25.00 

Tranche size (approximate MW) 76.09 74.68 78.25 

Staiiing load cap(# tranches) -- -- --
Final load cap (# tranches) -- -- --
Quantity procured(# tranches) 24 12 4 

Quantity procured (% BGS-CIEP load) 100% 100% 100% 

# Winning bidders 5 4 2 

Maximum # of tranches procured from 7 7 3 
any one bidder 

Minimum and maximum staiiing prices 
prior to indicative bids ($/MW-day) 

Staiiing price at staii of auction 
($/MW-day)* 

Final auction price 359.98 321.00 350.55 
($/MW-day)** 

RECO 
58.40 

1 

1 

1 

100.00 

58.40 

--
--
1 

100% 

1 

1 

383.31 

* Price shown in "Total" column is an average across the EDCs weighted by each EDC's 
"Staiting tranche tai·get in auction". 
** Price shown in "Total" column is an average across the EDCs weighted by each 
EDC's "Final tranche target in auction". 

51 

Total 
3,093.61 

41 

41 

41 

19 

19 

41 

100% 

5 

15 

550 
700 

■-
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Post-Auction Checklist for the New Jersey 2020 BGS-CIEP Auction 

Table 2. Overview of Findings on BGS-CIEP Auction 

Question Comments 

1 BW's recommendation as to whether the Board Yes, ce1tify 
should certify the CIEP auction results? 

2 Did bidders have sufficient infonnation to prepare Yes 
for the CIEP auction? 

3 Was the infonnation generally provided to bidders Yes 
in accordance with the published timetable? Was 
the timetable updated appropriately as needed? 

4 Were there any issues and questions left unresolved No 
prior to the CIEP auction that created material 
unce1tainty for bidders? 

5 From what BW could observe, were there any No 
procedural problems or enors with the CIEP 
auction, including the electronic bidding process, 
the back-up bidding process, and communications 
between bidders and the Auction Manager? 

6 From what BW could observe, were protocols for Yes 
communication between bidders and the Auction 
Manager adhered to? 

7 From what BW could observe, were there any No 
hardware or software problems or enors, either 
with the CIEP auction system or with its associated 
communications systems? 

8 Were there any unanticipated delays during the No 
CIEP auction? 

9 Did unanticipated delays appear to adversely affect No 
bidding in the CIEP auction? What adverse effects 
did BW directly observe and how did they relate to 
the unanticipated delay? 

10 Were appropriate data back-up procedures planned Yes 
and carried out? 

11 Were any security breaches observed with the No 
CIEP auction process? 
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Question Comments 

12 From what BW could observe, were protocols Yes 
followed for communications among the EDCs, 
NERA, BPU staff, the Board (if necessary), and 
BW during the CIEP auction? 

13 From what BW could observe, were the protocols Yes 
followed for decisions regarding changes in CIEP 
auction parameters ( e.g., volume, load cap, bid 
decrements)? 

14 Were the calculations (e.g., for bid decrements or Yes 
bidder eligibility) produced by the CIEP auction 
software double-checked or reproduced off-line by 
the Auction Manager? 

15 Was there evidence of confusion or No 
misunderstanding on the pait of bidders that 
delayed or impaired the auction? 

16 From what BW could observe, were the Yes 
communications between the Auction Manager and 
bidders timely and effective? 

17 Was there evidence that bidders felt unduly mshed No 
during the process? Should the auction have been 
conducted more expeditiously? 

18 Were there any complaints from bidders about the No 
process that BW believed were legitimate? 

19 Was the CIEP auction caiTied out in an acceptably Yes 
fair and transparent manner? 

20 Was there evidence of non-productive "gaming" on No 
the pait of bidders? 

21 Was there any evidence of collusion or improper No 
coordination among bidders? 

22 Was there any evidence of a breakdown in No 
competition in the CIEP auction? 

23 Was infonnation made public appropriately? From Yes 
what BW could observe, was sensitive infonnation 
treated appropriately? 

24 Does the CIEP auction appear to have generated a Yes 
result that is consistent with competitive bidding, 
mai·ket-detennined prices, and efficient allocation 
of the BGS-CIEP load? 
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Question Comments 

25 Were there factors exogenous to the CIEP auction No 
(e.g., changes in market environment) that 
materially affected the CIEP auction in 
unanticipated ways? 

26 Are there any concerns with the CIEP auction 's No. 
outcome with regard to any specific EDC(s)? 
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B. BATES WHITE SUPPLEMENTAL CHECKLIST
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BATES WHITE SUPPLEMENT TO NEW JERSEY BGS AUCTION 
CHECKLIST: CIEP AUCTION 

QUESTION 1: 
Bates White’s recommendation as to whether the Board should certify the CIEP 
Auction results? 

ANSWER 1: Yes, certify. 

CRITERIA: 
a. Were all checklist questions satisfactorily answered?

Yes.

QUESTION 2: 
Did bidders have sufficient information to prepare for the CIEP Auction? 

ANSWER 2: Yes. 

PRE-AUCTION CRITERIA 
a. Were there Pre-Bid sessions and were they informative?

Yes, there were Pre-Bid Information Sessions and they informed bidders about
Auction procedures and developments.

There were three Pre-Bid Information Sessions: the first was held on October 3,
2019, the second on December 3, 2019, and the third was held January 21, 2020.
All sessions were conducted as webcasts. As a result, bidder confidentiality was
maintained.

The first two information sessions were open to any entities interested in
participating in the Auction.  The third information session was held after the
application process was complete and was restricted to Registered Bidders only.
Since the session was conducted via webcast, NERA was able to conduct just one
session for both RSCP and CIEP bidders.

Twelve companies attended the first information session and 13 companies
attended the second information session.  Between the two sessions, 16 unique
companies attended.  The slide decks and audio from both sessions were posted
on the BGS Auction website.  All questions asked at the information sessions
were adequately answered by NERA.
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b. Were frequently asked questions (FAQs) posted on the BGS website and
were all questions answered?

Yes, the FAQs were posted and all questions asked in a timely manner were
answered.

All questions asked by bidders and their answers were posted on the FAQ section
of the BGS website pursuant to NERA’s FAQ Protocols.  These protocols called
for a specific process for answering bidder questions to ensure that all bidders had
access to the same information at the same time.

As of January 31, 2020, 148 questions had been asked by bidders since August
13, 2019, the first day FAQs were posted.  All of these questions were answered
in a timely fashion by NERA.  The topics of questions included: (a) Applications,
(b) Association and Confidential Information Rules, (c) Auction Rules, (d) BGS
Supplier Master Agreement, and specifically section 15.9, (e) Pre-Auction
Security and Credit, (f) Rates and (g) Data.  NERA provided responses to all of
these questions, which seemed to satisfy bidders.

Answers to FAQs were posted publicly through late January.  Starting on January 
18, 2020, the Auction Manager sent answers to questions received regularly to 
Registered Bidders via email.  Bates White reviewed these FAQs as well.   

c. Was required information and data provided on the website?

Yes, the BGS Auction website provided required data for bidders to prepare for
the Auction.

The Auction information listed below was provided according to the schedule
posted by NERA.  This information included: (a) Application forms, (b)
minimum/maximum starting prices, (c) tranche targets, (d) load caps, (e) finalized
rules, (f) final Supplier Master Agreements, and (g) finalized decrement formulas.

NERA also maintained a “data room” on their website, which contained data that
was updated monthly and additional data that was updated less frequently.  NERA
provided descriptions of both types of data.  This data room helped bidders
prepare their bids.  Examples of the data posted here included (a) load data, which
was updated monthly for each EDC and covered up to at least October 2019, and
(b) switching statistics that showed the percentage of load and number of
customers that have switched to third party suppliers.  Any revisions made to the
data were marked on the website.

d. Did Bidders receive Auction logistics information (i.e. Confidential Bidder
Information packet) on time?
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e. Did bidders communicate any material concerns to NERA? 

No. 

f. Were bidders given an opportunity to provide proposals and comments 
concerning the 2020 Auction Process? 

Yes. In its Procedural Order, the Board invited all interested pa1t ies to file 
procurement proposals by July 1, 2019. Interested paities were also invited to file 
initial comments and final comments by September 4, 2019 and October 25, 
2019, respectively. The Boai·d also held a legislative-type hearing on September 
19, 2019. 

Due to the fact that PJM has yet to establish a capacity price for the June 2022 to 
May 2023 period, the EDCs submitted a Supplemental Proposal on October 8, 
2019. In this Proposal the EDCs established a capacity proxy price for the time 
period in question. Under an addendum to the Supplier Master Agreement 
winning bidders in the RSCP Auction would be paid any difference between the 
final capacity price and these proxy prices. Paities were able to comment on this 
filing in their October 25 comments. This issue did not impact the CIEP Auction 
since the product only covered the June 2020 through May 2021 period. 

After reviewing all comments from the EDCs and other interested paities, the 
Boai·d approved the Joint EDC Proposal for the 2020 BGS Auction, including the 
Supplemental Proposal. 

QUESTION 3: 
Was the information generally provided to bidders in accordance with the published 
timetable? Was the timetable updated appropriately as needed? 

ANSWER 3: Yes. 

PRE-AUCTION CRITERIA 
a. Was the timeline followed? 

Yes. 

b. Were there updates to the timeline? 

No, there were no adjustments to this schedule. 
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d. Did communications between bidders and the Auction Manager follow
procedure?

Yes, communications between bidders and the Auction Manager followed
procedure.

Bidders were given two ways of communicating with the Auction Manager
during the Auction.  Bidders had a telephone number for technical assistance and
they could also send electronic messages through the online platform.  Both of
these forms of communication were logged.  All telephone conversations were
taped and all electronic messages and the answers given by the Auction Manager
were saved.  Bates White reviewed all telephone conversations and electronic
messages.

e. Were Auction schedule protocols followed with regard to extensions and
recesses?

Yes.  There were no extensions requested by bidders.

f. Did bidders communicate any material concerns to NERA?

No.

QUESTION 6:  
From what Bates White could observe, were protocols for communication between 
bidders and the Auction Manager adhered to? 

ANSWER 6: Yes. 

PRE-AUCTION CRITERIA 
a. Was confidential information properly provided to bidders?

Yes.  Bates White did not observe any release of confidential information or
inappropriate communication that could impair the integrity of the Auction.

b. Before the Part 2 Application deadline, were questions placed on the Auction
website?

Yes.  The first FAQ was posted on the BGS website August 13, 2019.  The Part 2
Application deadline was on January 9, 2020 by which time there were a total of
111 questions posted and answered.  Additional questions asked by bidders were
also answered by NERA following the Part 2 Application deadline.  See also the
answer to 2b.

c. Were the communication protocols followed?

REDACTED





REDACTED 

d. Did bidders communicate any material concerns to NERA? 

No, please see 5f. 

QUESTION 8: 
Were there any unanticipated delays during the CIEP Auction? 

ANSWER 8: No. 

QUESTION 9: 
Did unanticipated delays appear to adversely affect bidding in the CIEP Auction? 
What adverse effects did Bates White directly observe and how did they relate to the 
unanticipated delays? 

ANSWER9: No. 

QUESTION 10: 
Were appropriate data back-up procedures planned and carried out? 

ANSWER 10: Yes. 

AUCTION WEEK CRITERIA 
a. Was Auction data backed-up during the Auction? 

QUESTION 11: 
Were any security breaches observed with the CIEP Auction process? 

ANSWER 11: No. 

To our knowledge, there were no security breaches. 

During the Auction, many security measures were in place. The Auction software 
used on bid da was built to ensure that all a1tici ants had controlled access to 
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Bates White reviewed communications between NERA and bidders. 

QUESTION 12: 
From what Bates White could observe, were protocols followed for communications 
among the EDCs, NERA, BPU staff, the Board (if necessary), and Bates White 
during the CIEP Auction? 

ANSWER 12: Yes. 

AUCTION WEEK CRITERIA 
a. Were protocols followed as described by NERA? 

Yes. As far as Bates White is aware, the Communication Protocols were 
followed during the Auction. Also, please see answer to 5d. 

b. Did BPU Staff and Bates White get all the information that we required? 

Yes, Bates White and BPU Staff received all data requested from NERA in a 
timely and professional fashion during the Auction. 

QUESTION 13: 
From what Bates White could observe, were the protocols followed for decisions 
regarding changes in CIEP Auction parameters ( e.g., volume, load caps, bid 
decrements)? 

ANSWER 13: Yes. 

PRE-AUCTION CRITERIA 
a. Were notable changes made to the decrement formulas? 

Adjustments were made to decrement fonnulas for three of the four EDCs. These 
were done based on interest expressed by bidders in order to keep the Auction 
rnnning smoothly. 

AUCTION WEEK CRITERIA 
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b. During the Auction, did the Auction Manager impose any changes on the 
CIEP Auction parameters? 

No. 

QUESTION 14: 
Were the calculations (e.g., for bid decrements or bidder eligibility) produced by the 
CIEP Auction software double-checked or reproduced off-line by the Auction 
Manager? 

ANSWER 14: Yes. 

I I I 
. 

calculations. 

QUESTION 15: 
Was there evidence of confusion or misunderstanding on the part of bidders that 
delayed or impaired the Auction? 

ANSWER 15: No. 

There was no evidence of confusion or misunderstanding that caused delays; as 
noted, Bates White reviewed all electronic and voice communications. 

QUESTION 16: 
From what Bates White could observe, were the communications between the 
Auction Manager and bidders timely and effective? 

ANSWER 16: Yes. 

AUCTION WEEK CRITERIA 

All answers to questions reviewed by Bates White seemed relevant and clear. 
Again, Bates White reviewed all electronic messages. fu addition, Bates White 
also reviewed the phone conversations between bidders and the Auction Manager. 

Bates White believes answers to bidders' questions were provided in a timely 
fashion, and NERA made all possible effo1is to ensure bids were placed on time. 
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QUESTION 17: 
Was there evidence that bidders felt unduly rushed during the process? Should the 
Auction have been conducted more expeditiously? 

ANSWER 17: No. 

fu general NERA' s decrement fo1mulas made this 
smooth! 

The 2020 CIEP Auction ended after 24 rounds 

Each bidder is pe1mitted 1 recess request and 2 extension requests during the 
Auction. The Auction desi also features an automatic extension after Round 1. 

bidders that they felt unduly rushed. 

Note that bidders were able to test the Auction software during the Trial Auction 
for Registered Bidders, and therefore were comfortable with it during the actual 
Auction. 

QUESTION 18: 
Were there any complaints from bidders about the process that Bates White 
believed were legitimate? 

ANSWER 18: No. 

Bates White believes there were no legitimate complaints about the Auction. 
That is, we are not aware of any questions raised by bidders that were not 
resolved. 

QUESTION 19: 
Was the CIEP Auction carried out in an acceptably fair and transparent manner? 

ANSWER 19: Yes. 

Speaking broadly, the New Jersey Auction is stmctured to be fair and transparent. 
The two key features in this regard are (a) the precisely defined product being 
solicited and (b) the price-only evaluation. These ensure that all bidders are 
supplying the same product and no bidder can gain an advantage over another 
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except by offering a lower price. Because the product and evaluation method are 
clearly spelled out, any bidder that meets the qualification requirements may 
patticipate. 

fu addition, as approved by the Board, the BGS Auction had several mechanisms 
in place to ensure a fair and ti·ansparent process. 

All interested patties were given ample opportunity to comment on the 2020 BGS 
process. fu its Procedural Order, the Board invited all interested patties to file 
procurement proposals by July 1, 2019. Fmt he1m ore, interested pa1ties were also 
invited to file initial comments and final comments by September 4, 2019 and 
October 25, 2019, respectively. The Board also held a legislative-type heat·ing on 
September 19, 2019. 

Before the Auction began, the procedures were approved and made public. For 
instance, Auction rnles were approved by the Board. Conti-acts and master 
agreements were standai·dized, approved, and made public before the Auction. 
Any optional changes in the language of these agreements were standardized, 
approved, and made public before the Auction as well. Finally, application and 
credit requirements to become a bidder in the BGS Auction were also 
standat·dized, approved, and made public before the Auction. 

Bidder info1m ation sessions were held by the Auction Manager to educate 
potential bidders on the Auction process. They provided an opportunity for 
questions to be asked in a public f 01um. Any questions asked pe1taining to the 
Auction were posted on the BGS Auction website as FAQs. These FAQs ensured 
that all bidders had equal access to info1mation provided to any one bidder. 

The Auction Manager consulted with Bates White and BPU Staff concemin 
1 and 2 A lications. 

An additional factor boosting the competitiveness of the Auction is that this is the 
19th yeat· that it has been held and its results have been consistently certified by 
the Board. This stability helps atti·act more bidders and better offers. 

Finally, the Auction was also caITied out in a fair and ti·ansparent manner in the 
sense that the Auction adhered to the Auction Rules. The Auction rnles and the 
Auction software were designed to produce a fair and u-anspat·ent Auction. The 
rnles were made public and approved by the Board. The Auction software 
ensured that bidders received the coITect info1mation. 
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QUESTION 20: 
Was there evidence of non-productive "gaming" on the part of bidders? 

QUESTION 21: 
Was there any evidence of collusion or improper coordination among bidders? 

QUESTION 22: 
Was there any evidence of a breakdown in competition in the CIEP Auction? 

ANSWER20: No. 

ANSWER21: No. 

ANSWER22: No. 

Developing the infonnation to answer these three questions and, more broadly, 
assessing the competitiveness of the BGS Auction was a central focus of our 
monitoring effo1ts. We assessed both strnctural and behavioral indicators of 
competitiveness in each round of bidding in the CIEP Auction (which targets 
larger commercial and industrial customers). Although we go into some detail 
here, these indicators are just that, indications of competitiveness; they are not 
hard and fast numerical standards. 

Both strnctural and behavioral indicators give suppo1t for the specific answers 
provided to all three of these questions as well as support to the broader finding 
that the BGS Auction was competitive. Among the stmctural indicators were the 
number of bidders, the number of winners, the market share of winners, and a 
widely-used measure of competitiveness related to market shares called the 
Herfindahl-Hirschman Index (HHI). 
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Five of the seven bidders won the right to serve at least some po1tion of the New 
Jersey CIEP consumer need. The biggest winner was Exelon, who won 15 
tranches (seven for PSE&G, seven for JCP&L and one for ACE). Last year's 
process saw five winners with the largest supplier (ConocoPhillips) winning 13 
tranches. 

Another standard for judging market share comes from a FERC standard for 
granting the right for a supplier to sell at market-based prices (as opposed to 
regulated cost-based rates). fu one of two FERC threshold tests for granting the 
right to sell at market-based prices, FERC asks that the supplier have no more 
than a 20% share of the market. If the market share is 20% or less, it is presumed 
the supplier cannot exercise market power. If the market share exceeds 20%, the 
supplier can conduct an additional test or point to mitigation for market power, 
such as the mitigation measures and monitoring of the PJM futerconnection or the 
Midwest ISO - that is, the 20% is not a hard and fast limit to market-based rate 
authority. 

Among the five winners in the CIEP Auction, two had a market share over 20% 
(Exelon and DTE won 37%, and 24%, respectively). The other three winners had 
a market share below 20%. 

The Herfindahl-Hirschman fudex (HHI) is a measure of competitiveness closely 
related to market shares. Again, some background on the HHI standard is useful. 
The U.S. Depaliment of Justice has a three-pait standai·d for HHis when judging 
the competitive effect of mergers and acquisitions. An HHI below 1,500 is a safe 
harbor of so1ts because the market is said to be un-concentrated. If, after a merger 
or acquisition, the HHI is below 1,500, it is generally thought that there is no 
competitive haim from the merger or acquisition; that is, the merger or acquisition 
does not make the exercise of mai·ket power more likely. An HHI between 1,500 
and 2,500 is said to indicate moderate concentration. An HHI over 2,500 is said 
to indicate a highly concentrated market. For market-based rate authority, FERC 
aheady uses a threshold of 2,500 for the HHI in one of its standards. 

For the CIEP Auction, using the winning shares as mai·ket shares, the HHI is 
2,552. This puts the HHI for the CIEP Auction just barely in the concentrated 
range of the DOJ's HHI brackets. 

However, to include only winning bidders is a naITow focus for calculating an 
HHI. A broader method that is also employed by FERC in antitrust evaluations 
examines the HHI of a market when the price is within 5% of the final mai·ket 
price. This so-called "Delivered Price Test" gives a sense of what suppliers 
would have paiticipated at a price level roughly consistent with mai·ket prices. ■ 
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With respect to behavioral indicators, the core of this effo1t was to detect any sign 
of collusion among bidders. No evidence of collusion was found in the CIEP 
Auction. Bates White and its auction ex e1t Professor Ken Hendricks of the 

QUESTION 23: 
Was information made public appropriately? From what Bates White could 
observe, was sensitive information treated appropriately? 

ANSWER 23: Yes. 

Yes, Pre-Auction info1mation was treated appropriately pursuant to the 
communication protocols. Please see answers 6a-6c. 

To our knowledge, no confidential infonnation was leaked while the Auction was 
conducted · · · · · 

fu addition, Bates White reviewed communication between all Auction personnel 
and bidders; we had access to communications sent to all bidders through the 
online platfo1m and recordings of calls between NERA and bidders. Moreover 
the Auction is held in a secure, separate suite of offices. 
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QUESTION 24: 
Does the CIEP Auction appear to have generated a result that is consistent with 
competitive bidding, market-determined prices, and efficient allocation of the BGS­
CIEP load? 

ANSWER 24: Yes. 

Although the acceptance or rejection of Auction results is not based on any 
assessment of price levels Bates White attem ted to develop an expectation of 
the final Auction prices 

Bidders who win the right to serve CIEP load must provide a full requirements 
product (i.e. energy, capacity, ancillaiy services, RPS requirements, etc.) to CIEP 
customers. Winning bidders are paid their winning bid price, plus the spot energy 
price per MWh delivered, plus $6/MWh for ancillaiy services, plus the standby 
fee of $0.15 per MWh. 

Although CIEP is also a full requirements product, the Auction price primarily 
reflects a fixed price for the capacity po1iion of that service, and the cost of 
meeting the State RPS. Bidders are aid the PJM s ot ener rice to cover the 

01iion of the service. 
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QUESTION 25: 
Were there factors exogenous to the CIEP Auction (e.g., changes in market 
environment) that materially affected the CIEP Auction in unanticipated ways? 

ANSWER 25: No. 

QUESTION 26: 
Are there any concerns with the CIEP Auction's outcome with regard to any 
specific EDC(s)? 

ANSWER 26: No. 
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