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ENERGY 

IN THE MATTER OF THE PROVISION OF BASIC 
GENERATION SERVICE (SGS) FOR THE PERIOD 
BEGINNING JUNE 1, 2020 

Parties of Record 

) DECISION AND ORDER 
) 
) DOCKET NO. ER19040428 

Gregory Eisenstark, Esq., Cozen O'Connor, on behalf of Jersey Central Power and Light 
Company 
Matthew Weissman,, Esq., Attorney for Public Service Electric and Gas Company 
Philip J. Passanante, Esq., Associate General Counsel for Atlantic City Electric Company 
Margaret Comes, Esq., Senior Attorney for Rockland Electric Company 
Chantale Lacasse, BGS Auction Manager, NERA Economic Consulting 
Stefanie A. Brand, Esq., Director, New Jersey Division of Rate Counsel 

BY THE BOARD: 

This Order memorializes actions taken by the New Jersey Board of Public Utilities ("Board" or 
"BPU") at its November 13, 2019 agenda meeting pertaining to the provision of Basic 
Generation Service ("SGS") for retail customers who continue to purchase their electric supply 
from their electric utility company for the period beginning June 1, 2020. 

By Order dated April 18, 2019, in this matter, the Board directed the electric distribution 
companies ("EDCs") consisting of Atlantic City Electric Company ("ACE"), Jersey Central Power 
& Light Company ("JCl"&L"), Public Service Electric and Gas Company ("PSE&G"), and 
Rockland Electric Company ("RECO"), and invited all other interested parties, to file proposals 
by July 2, 2018 to determine how to procure· the remaining one-third of the State's SGS 
requirements for residential and small commercial customers ("RSCP"), and the annual 
Commercial and Industrial Energy Pricing ("CIEP") requirements for the period beginning June 
1, 2020. A procedural schedule to address the proposals was also adopted by the Board at that 
time, including an opportunity for initial written comments, a legislative-type hearing, and final 
written comments. 

SGS filings were received from the EDCs via a joint SGS filing ("Initial Proposal") on July 1, 
2019. Initial Comments on the Initial Proposal were filed on or about September 4, 2019. A 
legislative-type hearing, chaired by President Joseph L. Fiordaliso, was held on September 19, 
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2019. The EDCs filed a Supplemental Proposal ("Supplemental Proposal") on October 8, 2019. 
Final Comments were filed on October 25, 2019. 

Parties that filed either a proposal, comments, or appeared at the legislative hearing include the 
EDCs. (ACE, JCP&L, PSE&G, and RECO, jointly), National Economic Research Associates 
("NERA''), the New Jersey Division of Rate Counsel ("Rate Counsel"), the Independent Energy 
Producers of New Jersey ("IEPNJ"), TransAlta Corporation ("TransAlta"), Exelon Generation, 
LLC ("ExGen"), Vitol Inc. ("Vitol"), and PSEG Services Corporation ("PSEG"). 

Public hearings were held in each EDC's service territory to· allow members of the public to 
present their views on the procurement process proposed by the EDCs, and the potential effect 
on customers' rates. JCP&L's public hearing was.held on September 18, 2019, PSE&G's public 
hearing was held on September 20, 2019, RECO's public hearing was held on September 25, 
2019; and ACE's public hearing was held on September 26, 2019. No members of the public 
attended any of the public hearings. 

POSITIONS. OF THE PARTIES: PROPOSALS, LEGISLATIVE HEARING TESTIMONY, 
INITIAL COMMENTS AND FINAL COMMENTS 

The Board has carefully reviewed the record in this proceeding. The parties' filings have largely 
relied on previous auctions and on the Initial Proposal as the baseline for proposing specific 
modifications and/or additions. This Order summarizes the main features of the· initial and 
Supplemental Proposals because it forms the basis of much of the discussion in this Order, and 
because with the modifications described below, it is the basis for the BGS procurement 
process that the Board will approve through this Order. Although this Order does not separately 
summarize each party's position in detail, the Board has carefully reviewed each party's 
proposals and positions before rendering this decision. 

INITIAL PROPOSAL 

On July 1, 2019, the EDCs filed the Initial Proposal for BGS, consisting of a generic proposal for 
procuring BGS supply beginning on June 1, 2020, including proposed preliminary auction rules 
for the Auctions, SMAs and EOG-specific addenda. 

The EDCs jointly proposed two (2) simultaneous, multi-round, descending clock auctions for the 
procurement of services to meet the full electricity requirements (i.e., energy, capacity, ancillary 
services, transmission, etc.) of retail customers that have not chosen a third party supplier 
("TPS"). 

One auction would procure service for a one-year period, beginning June 1, 2020, for the larger 
Commercial and Industrial ("C&I") customers on the EDCs' systems through an auction to 
provide hourly-priced service (the "CIEP Auction"). The customers in this category represent 
approximately 3,071 Megawatts ("MW") of load to be procured through bidding on an expected 
41 full-requirements tranches of approximately 75 MW each.1 This is the same type of Auction 
that the Board approved last year in Docket No. ER18040356. · 

1 The 75 MW tranche .size is an approximate amount of BGS-CIEP eligible load for ACE, JCP&L and 
PSE&G tranches. However, RECO only has one tranche with an eligible load of about 56MW. 

2 Docket No. ER 19040428 
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The second auction would procure one-third of the service requirements for all other customers 
of ail four EDCs2 for a three-year period beginning June 1,. 2020, through an auction ("BGS­
RSCP Auction") for approximately 4,576 MW of load to be served through 53 full-requirements 
tranches" of approximately 80 to 90 MW each. This is similar to the Auction the Board approved 
last year in Docket No. ER18040256. 

The competitive process by which the EDCs propose to procure their supply requirements for 
BGS load .for the period beginning June 1, 2020 is detailed in the Initial Proposal and in 
Appendices A and B (Provisional CIEP and RSCP Auction Rules, respectively). This is the 
same auction process the Board approved for each of the past 18 years. Under the Initial 
Proposal, the retail load of each EDC is considered a separate "product" in each Auction. When 
a participant bids in either BGS Auction, that participant states the number of tranches that it is 
willing to serve for each EDC at the prices in force at that point in the Auction. In the BGS­
RSCP Auction, a price for an EDC is the amount in cents per Kilowatt-Hour ("kWh") to be paid 
for each kWh of BGS load served. In the BGS-CIEP Auction, a price for an EDC is an amount 
in dollars per Megawatt-Day ($/MW-day) paid for the capacity obligation associated with the 
BGS-CIEP customers served. A tranche of one product (i.e. a tranche of the BGS load for one 
EDC) is a full requirements (capacity, transmission, energy, ancillary services, etc.) tranche. At 
the end of the Auctions, the final prices for the EDCs' tranches may be different because of 
differences in the products, due to each EDC's load factor, delivery location, and other factors. 

The EDCs proposed that rates for BGS-RSCP customers be designed using a generic 
methodology implemented as described in the Company-specific addenda. Bidders would be 
provided with a spreadsheet that converts the Auction price into customer rates for each EDC, 
to enable bidders to assess migration risk at various Auction price .levels. BGS-RSCP rates 
would be tariff rates determined by converting the Auction prices to BGS-RSCP rates in a 
manner that reflects seasonality and time of use indications, where appropriate and feasible, in 
order to provide appropriate price signals. 

The EDCs proposed that payments to winning BGS-RSCP bidders for June through September 
may be adjusted to reflect higher summer costs. Payments to bidders for the remainder of the 
delivery period may be adjusted to reflect lower winter costs. The summer and winter factors 
are designed so that the overall average payment to the bidder would equal the Auction clearing 
price. 

The EDCs proposed that for BGS-CIEP tranches, rate schedules would be designed to include 
the transmission and ancillary service costs, and a provision to pass through the hourly PJM 
Interconnect, LLC ("PJM") real-time energy price. Bidders would indicate how many tranches 
they want to supply in exchange for a $/MW-day capacity payment and various other payments 
for energy, ancillary services and transmission, which would be knowr:i in advance of the 
Auction. Under the EDCs' proposal, winning bidders would also receive a Standby Charge of 
$0.00015/kWh; The Standby Charge would essentially act as an "option fee." The capacity 
payment would be charged to all CIEP customers on BGS service, while the Standby Charge 
would be charged to all customers in the CIEP service category whether they take BGS service 
or obtain service through a TPS. Winning bidders would be paid the Auction clearing price for 
all capacity provided for customers taking BGS-CIEP service plus the Standby Charge rate 

2 This does not include procurement for the REGO customers within the company's territory outside of 
PJM. 
3 The EDCs have previously secured two-thirds of their total RSCP, load requirements through May 31, 
2021 by means of Board-approved· auctions in February 2018 and February 2019. 

3 Docket No. ER19040428 
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times the monthly sales to all CIEP customers, whether on BGS-CIEP or not. Under the Initial 
Proposal, each BGS supplier would be required to assume PJM Load Serving Entity ("LSE") 
responsibility for the portion of BGS load (whether BGS-CIEP or BGS-RSCP) served by that 
supplier. In accordance with the PJM Agreements required of LSEs, BGS suppliers would be 
physically and financially responsible for the day-to-day provision of electric supply for BGS 
customers. The detailed commercial terms and conditions, under which the BGS supplier would 
operate, including credit requirements, are set forth in the CIEP arid RSCP SMAs attached to 
the Initial Proposal as Appendix C and D, respectively. 

The EDCs requested that the Board render a decision on the Auction process, and thereafter 
render a decision on the results of the Auctions. Specifically, they requested that the Board 
approve or reject in its entirety the results of the BGS-RSCP Auction and, separately, the results 
of the BGS-CIEP Auction, by the end of the second full business day after the calendar day on 
which the last of the two (2) Auctions closes. The EDCs also recommended that the Board 
clarify that, at its discretion, it may act on one completed Auction while the second is still 
ongoing. Upon Board approval, the Auction results would be a binding commitment on the 
EDCs and winning bidders. 

Each of the Company-specific addenda addresses that EDC's use of committed supply, 
contingency plans, accounting and cost recovery, and utility pricing and tariff sheets. 

Numerous other Auction details are explained in the Initial Proposal, Company-specific 
addenda, and attachments, including the following: 

BGS suppliers must meet all New Jersey Renewable Portfolio Standards ("RPS") requirements, 
and any similar standards imposed under any federal, state or local legislation that may be 
applicable throughout the respective supply periods; 

As conditions of qualification, applicants must meet pre-bidding creditworthiness requirements; 
agree to comply with all rules of the Auction; and agree that if they become Auction winners, 
they will execute the BGS SMA within three (3) business days of Board certification of the 
results, and they will demonstrate compliance with the creditworthiness requirements set forth in 
that agreement; 

To qualify, applicants must disclose what, if any, bidder associations exist and if these 
associations exist, applicants will provide such addit.ional information as the Auction Manager 
may require; 

Qualified bidders are required to post a per-tranche letter of credit or bid bond; and 

The BGS-CIEP Auction secures supply for a period of 12 months, and the BGS-RSCP Auction 
secures one-third of each EDC's total load requirements for three years, with the remaining two­
thirds having been secured through previous BGS-RSCP Auctions.4 

4 While the concept is to divide the EDCs' load requirements into thirds, the actual tranches available for 
any EDC for any time period may vary by EDC. · 

4 Docket No. ER19040428 
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RECO's Central and Western Divisions are physically cqnnected to the New York Independent 
System Operator ("NYISO"). Therefore, REGO must purchase the energy and capacity it 
requires for its Central and Western BGS customers from markets administered by the NYISO. 
According to RECO's Company-specific addendum, REGO explained that it does not need to 
conduct an RFP for the 2020 BGS Auction. 

In the Board's November 21, 2017 Order in Docket No. ER17040335, with regard to the 
purchase of energy, the Board approved a. Request for Proposal ("RFP") process for REGO to 
solicit competitive bids from qualified bidders for fixed energy supply prices for BGS customers 
in RECO's Central and Western Divisions, commencing June 1, 2018. On January 30, 2018, 
REGO conducted its RFP for the period June 1, 2018 through May 31, 2021. As a result of the 
RFP, REGO entered into a three (3) year Fixed for Floating Energy Swap contract with Shell 
Trading Risk Management, LLC. The Board approved this RFP result in its February 8, 2018 
Order in ER17040335. The RFP price will be rolled into RECO's BGS auction price to develop 
a weighted average BGS-RSCP price for the period June 1, 2020 through May 31, 2021. 
Therefore, REGO indicated that it did not need to conduct an RFP for the 2020 BGS auction. 

On August 16, 2013, the Federal Energy Regulatory Commission ("FERG") approved the 
creation of a new capacity market zone in the Lower Hudson Valley region encompassing 
NYISO Load Zones G, H, I, and Jin FERG Docket Number ER13-1380. Lower Hudson Valley 
capacity is not actively traded, and the Company does not expect the above to change before 
the BGS Auction. As a result of the capacity market changes at the NYISO noted above, REGO 
will purchase the capacity needs of its BGS customers in its Central and Western Divisions in 
the NYISO capacity market, and will blend its forecast of those prices into the BGS-RSCP price. 
This is the same proposal approved by the Board in its Order dated November 13, 2018 in 
Docket No. ER18040356. The impact of these capacity purchases are expected to be minimal 
because the Company's Central and Western Divisions constitute only about 1 O percent of the 
Company's BGS load. 

DISCUSSION AND FINDINGS 

RSCP and CIEP AUCTION FORMAT 

In reaching our decision regarding the provision of BGS for the period beginning June 1, 2020, 
the Board is mindful that the current BGS Auction process contains a set of carefully crafted and 
well defined features, and that it is not always possible to modify one ( 1) aspect of the process 
without disrupting the balance of the entire process. In 2001, when the Auction process was a 
new concept, the Board was presented with and considered many arguments for alternate 
processes, alternate designs within the Auction framework and varying procurement periods. In 
2002, after a process open to all interested participants, the Board determined to retain the 
basic Auction design while initiating separate Auctions for both BGS-RSCP and BGS-CIEP 
customers.5 For the 2003 through 2019 BGS Auctions, the Board continued to approve 
descending-ciock Auctions for the procurement of default service while continuing to adjust 

5 Board Order dated December 18, 2002, Docket Nos. E002070384 and EX01110754. 

5 Docket No. ER19040428 
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certain elements of the process including changing the beginning of the supply ·period from 
August to June and expanding the size of the CIEP class.6 

As previously stated, for the period beginning June 1, 2020, by Order d_ated April 18, 2019, the 
Board directed the EDCs and invited all other interested parties to file proposals to determine 
how to procure the remaining one third of the EDCs' BGS-RSCP requirements and annual CIEP 
requirements. Specifically, the Board afforded an opportunity for parties to file ·alternatives to be 
considered by the Board on how to procure the BGS requ"irements for the RSCP and CIEP 
customer classes for the period beginning June 1, 2020. At this time, while the Board is again 
presented with recommendations to modify certain elements of the Auction process, there have 
been no fully developed, concrete proposals to change the basic descending-clock Auction 
design. The Board believes that the Auction process that was implemented with the 2002 
Auction, and which has since been modified to include a BGS-RSCP and BGS-CIEP Auction, 
has worked well and has resulted in the best prices possible at the time. 

The Board appreciates the efforts of all involved to provide constructive comments and criticism 
to improve on a process that is important to all of the EDCs' ratepayers. In making its decision, 
the Board considered the suggestions that were made. The Board attempted to reach a 
balance of competing interests, mindful of its statutory responsibility to ensure continued 
provision of BGS at just and reasonable rates consistent with market conditions. N.J.S.A. 48:3-
57(a)(1). The Board will address the issues raised by the various parties during the proceeding 
in this Order. 

Based on the experience of previous BGS Auctions, anc;I having considered the record 
developed in this matter, the Board FINDS that the EDC proposed BGS~RSCP and BGS-CIEP 
Auctions, using a descending-clock Auction format, should be used for the procurement period 
beginning June 1, 2020. 

BG.S-CIEP AUCTION SUPPLY PERIOD 

No party took issue with the continued use of a 12-month period for the BGS-CIEP Auction. 
The Board FINDS that a 12-month procurement period is appropriate and reasonable and 
APPROVES that aspect of the EDCs' Initial Proposal. 

BGS-RSCP AUCTION SUPPLY PERIOD 

In its comments, IEPNJ provided that it supports the highly successful three (3) year BGS 
auction structures. It is IEPNJ's position that the three (3) year BGS auction structure strikes 
the appropriate balance to hedge against price spikes, while minimizing future risk to suppliers 
that would occur under contracts of a longer term. However, IEPNJ stated that the capacity 
proceeding currently underway at FERC and the delay of the Reliability Pricing Model ("RPM") 

6 Board Orders dated December 2, 2003, Docket No. E003050394; December 1, 2004, Docket No. 
E004040288; December 8, 2005, Docket No. E005040317; December 22, 2006, Docket No. 
E006020119; January 25, 2008, Docket No. ER07060379; January 20, 2009, Docket No. ER08050310; 
December 10, 2009, Docket No. E009050351; December 6, 2010, Docket ER10040287; November 11, 
2011, Docket No. E011040250; November 20, 2012, Docket No, ER12060485; November 22, 2013, 
Docket No. ER13050378; November 24, 2014, Docket No. ER14040370; November 16, 2015, Docket 
No. ER15040482; October 31, 2016, Docket No. ER16040337, November 21, 2017, Docket No. 
ER17040335, and November 19, 2018, Docket No. ER18040356. 

6 Docket No. ER19040428 
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auction creates significant uncertainty in Energy Year ("EY") 2023, the third auction year.7 

(IEPNJ Legislative Type Hearing Comments at 2). IEPNJ pointed out that the PJM capacity 
auction for EY 2023 would normally have occurred earlier this year and bidders would include 
the capacity price results in their offers. However, due to FERC inaction, this year the auction 
has been delayed, and it is unknown what FERC will decide and when .that auction will occur. 
IEPNJ requested that the Board recognize this risk in its auction design since the capacity price 
for EY 2023 will be unknown.8 (Ibid.) 

Based on the experience of the previous BGS Auctions, and having considered the record 
developed in this matter, the Board continues to believe that the staggered three· (3) year rolling 
procurement process currently in use for the BGS-RSCP Auction provides a hedge to 
customers in a time of extreme weather events that impact prices, volatile energy prices, and 
the potential of increasing capacity prices, even though it may make it more difficult for retail 
suppliers to compete for RSCP customers in times of rising prices. By way of contrast, as 
market prices came down in wholesale electric markets over the last five (5) years, third-party 
suppliers ("TPSs") have been able to be somewhat more competitive than the rolling three (3) 
year average RSCP Auction price, and competition appears to have increased. 

The Board believes that the goal of the BGS procurement process should be to enable smaller 
commercial and residential customers to benefit from both a stable yet market-based rate for 
BGS-RSCP supply for this service while still allowing these customers the ability to choose 
alternative providers. The Board further believes the use of the staggered three (3) year rolling 
procurement process, ensuring price stability, is a policy decision that has value for those 
customers who continue to receive BGS service from the EDCs. Therefore, the Board 
DIRECTS the EDCs to procure the approximate one-third of the EDCs' current BGS-RSCP load 
not under contract for a 36-month period. The tranche-weighted average of the winning bids 
from the upcoming 36-month period, blended with the tranche-weighted average of the 36-
month supply contracts secured previously, will be used to determine the price for BGS-RSCP 
rates for the June 1, 2020 to May 31, 2021 period. 

PROPOSED CHANGES TO AUCTION TIMELINE 

In the Initial Proposal, the EDCs proposed to change the schedule so that the two (2) separate 
auctions would start at the same time. Historically, BGS Auctions have occurred over a period 

. of three (3) or more days, with the BGS-CIEP auction starting on the first Friday in February, · 
and the BGS-RSCP auction starting on the first Monday, thereafter. Additionally, the EDCs 
proposed to move the Part 1 Application Date to January 9, 2020 to avoid the holidays. 

The EDCs maintain that the proposed changes would help in reducing the time and costs borne 
by the bidders' participation in the two (2) separate auctions, and foster an increase in the 
number of auction participants. · 

In its Initial Comments and Legislative Type Hearing Comments, Rate Counsel indicated that it 
supported the idea of increasing the number of bidders that could result in lower supply costs for 
ratepayers. (Rate Counsel Initial Comments at 3; Rate Counsel Legislative Type Hearing 
Comments at 1 ). However, Rate Counsel stated that the EDCs have not provided any empirical 
evidence to support their assertion that the schedule changes are needed and/or would result in 
more bidders participating in the 2020 BGS Auction. (Rate Counsel Initial Comments at 3). 

7 EY 2023 is June 1, 2022 through May 31, 2023. 
8 The issue of the capacity auction for EY 2023 is discussed later in this document. 
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Additionally, Rate Counsel pointed out that there are no indications that potential bidders 
requested that the auction schedule be changed in the manner proposed by the EDCs, and 
believes it is unclear whether the proposed schedule changes will result in more participants. 
(Ibid.) 

The EDCs provided evidence demonstrating that the changes would likely result in more bidder 
participation. In its comments at the Legislative Type Hearing, Rate Counsel asserted that such 
a change to the schedule may not even be necessary or welcomed by potential bidders, 
pointing out that the EDCs did not endeavor to seek any input from potential bidders before 
proposing these changes to the Board. (Rate Counsel Legislative Type Hearing Comments at 
1). Rate Counsel recommended the Board deny the EDCs request for schedule changes at this 
time because the Initial Proposal does not establish these proofs. (Rate Counsel Initial 
Comments at 3, Rate Counsel Legislative Type Hearing Comments at 1.) 

In their Final Comments, the EDCs· reiterated their assertion that the proposed schedule 
changes share the objective of reducing the cost of participation for suppliers, potentially 
increasing participation in the BGS Auctions, and increasing competition to the qenefit of BGS 
customers. (EDC Final Comments at 13). The EDCs argued that the proposed change to 
conduct the application process entirely in January 2020 is riot a fundamental change to the 
structure of the BGS Auction process, and is in the nature of an enhancement to the current 
timeline of events as it reduces the likelihood of potential schedule conflicts for suppliers during 
the holiday season. (!fl at 14). The EDCs stated that in recent years, suppliers had roughly 
two (2) weeks to submit the Part 1 Application. Thus while, under the EDCs proposal, the 
deadline to submit the Part 1 Application is proposed to fall in January 2020, the Part 1 
Application portal will still be made available to BGS suppliers as soon as the final documents 
are available, which is expected to be in December 2019. The EDCs asserted that the 
proposed timeline provides three (3) to four (4) weeks in which a supplier may submit the Part 1 
Application and still grant flexibility for suppliers to submit their qualification materials before the 
end of 2019 if the supplier wished to do so. (Ibid.) While the EDCs did not communicate with 
other parties to gather their views on the proposed schedule change, the EDCs asserted that 
they made the proposal on the basis of past auction experience, wherein the Auction Manager 
received feedback from at least one (1) BGS supplier that the current timeline for the application 
process is inconvenient due to its proximity to the holidays. (Ibid.) The EDCs further asserted 
that the proposal would actually provide a greater window during which the Board can review 
the EDCs' proposal, any comments submitted by other parties, and the EDCs' compliance filing 
and approve any changes that were made in response to any Board Order. The EDCs noted 
that in the 2019 BGS Auction proceeding, the Board and Board Staff had less than two (2) 
weeks to consider the EDCs' compliance filing and issue the acceptance of those documents. 
(!fl at 15 to 16). 

Witti respect to the EDCs' proposed change to hold the BGS-CIEP and BGS-RSCP Auctions 
simultaneously, the EDCs asserted that suppliers would be able to log in to one instance of the 
auction software to submit bids for both auctions, thereby streamlining bid submissions and 
eliminating the need for additional time in the schedule for suppliers to navigate between two (2) 
separate instances of the auction software. (!fl at 16). The EDCs stated that BGS Auctions 
over the last five (5) years have been conducted over three (3) days. The EDCs performed a 
comparison of these auctions and the number of rounds each year with holding simultaneous 
auctions (assuming 30 rounds could be conducted per day). The EDCs maintained that under 
their proposed construct, all but the 2018 Auctions could have been held in one (1) day of 
simultaneous bidding. (!fl at 17). The EDCs further asserted that approving the change to the 
Auction schedule would increase the likelihood that the Auctions will be completed in one (1) 

8 Docket No. ER19040428 
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day and would make the length of the SGS Auction process comparable to other jurisdictions, 
including Pennsylvania and Ohio. (Id. at 17 to 18). The EDCs also indicated that.the Auction 
Manager has received informal feedback from BGS suppliers that the BGS Auctions are too 
long and the Auction Manager confirmed this feedback with SGS suppliers prior to the EDCs' 
filing of the Initial Proposal. (Id. at 18). 

In its Final Comments, Rate Counsel stated that there continues to be a lack of demonstrated 
support for the proposed change to the auction schedule, including from potential bidders who 
appeared. before the Board at'the Legislative Type Hearing. (Rate Counsel Final Comments at 
2 to 3). Given the apparent indifference from potential bidders on the subject and the·lack of 
any additional justification for the change, Rate Counsel continued to urge the Board to deny the 
EDCs' request for the schedule change at this time. (lg_,_ at 3). Rate Counsel also expressed 
concern that the EDCs appear to have already posted the proposed schedule. changes to the 
SGS Auction website. Rate Counsel asserted that posting the schedule is imprudent at this 
time. Rate Counsel further stated that potential bidders could be confused by, or unaware of, 
changes to the application deadlines for participation and fewer bidders may participate in the 
SGS Auction. Rate Counsel recommended that the Board order the EDCs to refrain froni 
posting the proposed schedule changes until the changes have been approved by the Board, or 
at a minimum, identify the changes in the BGS schedule as "subject to Board approval". (Ibid.) 

The Board is not convinced that the EDCs' proposal to conduct simultaneous SGS Auctions 
would improve the SGS Auction process. As noted by Rate Counsel, potential bidders have not 
previously expressed this concern. The Board also notes that no potential bidder or current 
supplier expressed this concern in its final comments. The current process allows bidders to 
focus on one (1) SGS Auction at a time, with the exception of a small window of time where the 
two (2) auctions overlap. It also allows the Auction Manager and Board Advisor time to review 
round by round results, and review and confirm key decisions like decrement calculations and 
·review bidder movements. The review process is increasingly critical as the auctions enter the 
later rounds, the length of the bid window shrinks and the auction manager seeks to bring the 
auction to a close with the required number of tranches procured. The current process, 
overlapping the initial (longer) rounds of one auction with the closing (shorter) rounds of the 
second auction, ensures that reviews for both auctions can be conducted properly. Additionally, 
the EDCs have not been able to quantify any potential savings the proposed simultaneous SGS 
Auctions would produce. Moving the timing of the Part 1 Application process also impacts the 
trial auction. Under the EDCs' Initial Proposal, assuming the real auction was to start on Friday, 
the trial auction would be the day before the actual auctions began. Should something 
problematic occur in the trial auction, it could prove difficult to remedy before the actual 
Auctions. Accordingly the Board DENIES the EDCs' requests to modify the schedule for the 
SGS Auctions. 

PROPOSED CHANGES TO SMAS 

RECS and SRECS 

In the current filing, the EDCs proposed modifications to the terms of the SMAs which would 
require each SGS supplier to provide Renewable Energy Certificates ("RECs") and Solar 
Renewable Energy Certificates ("SRECs") to the EDCs after each of the first three (3) quarters 
of the Energy Year; or post collateral for the value associated with such RECs and SRECs. 
Previously, the RECs and SRECs were provided to the EDCs at the end of the Energy Year. 
According to the EOCs, the proposed SMA amendments were aimed at mitigating the risk of 
RPS compliance by the EDCs, in the event that a SGS supplier defaults on its RPS obligation. 

9 Docket No. ER 19040428 
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In its Initial Comments and Legislative Type Hearing Comments, Rate Counsel expressed 
concerns regarding the proposed changes to provide RECs, SRECs, collateral on a quarterly 
basis. Rate Counsel stated that although the EDCs stated their proposed change is in response 
to the increased levels of RPS requirements in future years, none of the EDCs experienced a 
shortfall of RECs in the past five (5) years. (Rate Counsel Initial Comments at 4, Rate Counsel 
Legislative Type Hearing Comments at 2). Rate Counsel further asserted that the Initial 
Proposal does not demonstrate that the changes to the SMA are crucial to mitigate the 
perceived risk of a higher RPS obligation on the part ofthe BGS suppliers and the small RPS 
compliance window, and increased collateral exposure are additional obligations that have the 
potential to discourage smaller BGS suppliers form participating in the auction at all. 
Accordingly, Rate Counsel recommended that the Board reject the EDCs' proposal at this time. 
(Rate Counsel Initial Comments at 4). 

In its Final Comments, Rate Counsel maintained that the EDCs' proposal should be rejected at 
· this time as the EDCs have not shown that a higher RPS obligation necessarily results in a 
greater risk of default on behalf of this year's BGS suppliers. Additionally, Rate Counsel 
asserted that the additional obligation may potentially undermine the competitiveness of the 
BGS .Auctions by discouraging smaller BGS suppliers from participating in the auction, rather 
than "assure" RPS compliance through the _term of the SMA. (Rate Counsel Final Comments at 
4). In its Final Comments, TransAlta agreed with Rate Counsel that the requirement to transfer 
RECs and SRECs quarterly or provide collateral is unnecessary and burdensome. (TransAlta 
Final Comments at 2). · 

In their Final Comments, the EDCs stated that their proposal mitigates the risk that, if a BGS 
supplier defaults under the BGS SMA prior to complying with the RPS, or if the assignment of a 
BGS SMA were to take place during the course of the Energy Year, the EDCs would have 
neither the RECs and SRECs required for RPS compliance, nor the funds to buy the required 
RECs and SRECs. (EDC Final Comments at 11). While acknowledging that there have not 
been any defaults by BGS suppliers in the last five (5) years, the EDCs do not believe that is a 
compelling rationale for failing to provide protection to BGS customers to ensure that customers 
get the benefit from the BGS bargain. (Ibid.) · With regard to RECs and SRECs, the EDCs 
estimate that the 2020 BGS-RSCP suppliers will be responsible for $3.5 million per tranche per 
year, and the 2020 BGS-CIEP suppliers will be responsible for $1 million per tranche per year. 
The EDCs believe that this opens up the possibility that BGS customers would be paying twice 
for compliance with the RPS: once through the bid prices of BGS suppliers at the auction and a 
second time through the cost of replacement RECs and SRECs after an event of default or 
transfer. (jg,_ at 12). The EDCs argued that BGS suppliers can make their own decision as to 
the path that suits their business model the best and t_he flexibility afforded to BGS suppliers by 
the proposed amendments will not materially impaqt the BGS suppliers' cost of meeting the 
collateral requirements (and any resultant impact to pricing in the BGS Auctions), while 
mitigating risk as the RPS compliance becomes a larger-cost component of overall BGS supply. 
(jg,_ at 12 to 13). 

As noted by both Rate Counsel and the EDCs, in the previous five (5) years, there have not 
been any defaults by BGS suppliers. Additionally, the EDCs have not been able to demonstrate 
that their proposed change will not have an adverse impact on potential BGS suppliers. 
Accordingly, the Board REJECTS the EDCs' request. 

10 Docket No. ER19040428 



----------·-~---·---------------------

Credit Requirements 

Agenda Date: 11/13/19 
Agenda Item: 2F 

In its Initial and Final Comments, TransAlta recommended that the SMAs, specifically Article 6, 
should allow suppliers with a credit rating below BBB-/BAA3/bbb to use unsecured credit 
subject to specified limits instead of the currently proposed limit of 0. TransAlta asserted that 
this is consistent with other auctions and would increase the competitiveness of the BGS 
Auctions. (TransAlta Initial Comments at 1, TransAlta Final Comments at 1 ). Additionally, 
TransAlta provides that the bidding process should include a step to allow a bidder with a 
Foreign Guarantor to discuss the required draft legal opinion, as it would improve the bidding 
process's efficiency. (Ibid.) 

Article 6 of the SMAs allow a supplier to use unsecured credit from the EDCs up to a specified 
limit, the Independent Credit Threshold ("ITC") and the Maximum Credit Line ("MCL"), based 
upon the suppliers credit rating. If the supplier's credit is below BBB-/Baa3/bbb, the SMAs do 
not provide a supplier with access to any unsecured credit. Instead, the supplier would have to 
meet the credit requirements by posting cash or a' letter of credit, which TransAlta indicated 
increases a supplier's costs that would be passed through to ratepayers in the form of higher bid 
prices. (TransAlta Initial Comments at 2; TransAlta Final Comments at 2). 

TransAlta believes that the sharp reduction in the access to unsecured credit (the MCL and ICT 
in the SMAs moves from 6% to 0%) is not commensurate with the risk associated with a one 
notch change in a supplier's credit rating. TransAlta provided that auctions in other jurisdictions 
do not have sharp reductions in unsecured credit limits for a one notch change in credit rating. 
TransAlta asserted that procurements in these states (Maryland, Delaware, Ohio, and 
Pennsylvania) have seen high levels of participation without any noticeable increase in credit 
risk to consumers. (TransAlta Initial Comments at 2 to 3). Accordingly, TransAlta 
recommended that New Jersey's BGS adopt unsecured credit limits similar to these other 
jurisdictions because it would make the BGS more competitive by allowing additional suppliers 
to effectively compete in the BGS. According to TransAlta, the additional competition would be 
expected to reduce prices to consumers without increasing risks, as described earlier. 
(TransAlta Initial Comments at 3). 

Currently, the bidding process requires a bidder with a foreign guarantor to submit several 
documents including: 1) a legal opinion of counsel qualified to practice in the foreign jurisdiction 
in which the guarantor is incorporated or otherwise formed that the guarantee has been duly 

. authorized, executed and delivered and is the legal, valid and binding obligation of the guarantor 
in the jurisdiction in which it has incorporated or otherwise; 2) the sworn certificate of the 
corporate secretary (or similar officer) of such BGS-RSCP supplier that the person executing 
the SMA on behalf of the BGS-RSCP supplier has the authority to execute the SMA, and that 
the governing body of such BGS-RSCP supplier has approved the execution of the agreement; 
and 3) the sworn certification of the corporate secretary (or similar officer) of such BGS-RSCP 
supplier that the BGS-RSCP supplier has been authorized by its governing body to enter into 
agreemenis of the same type as the SMA. TransAlta also recommended that the timeline of the 
submission of the legal opinion and officer certificate be clarified and the addition of a process 
step to allow the EDCs to review a draft legal. opinion and officer certificate for a Bidder's foreign 
guarantor be added to the process. (jg_,_ at 3). TransAlta stated that neither the exact form of 
the legal opinion and officer certificate, nor the timing of its submission is specified as part of the 
bidding process. TransAlta recommended that the submission of a draft legal opinion be due by 
the end of the Part 1 Application process and that the guarantor and EDCs agree on a form of 
legal opinion by the end of the Part 2 Application process. TransAlta further recommended that 
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the execution of the legal opinion should only be required if a bidder is awarded tranches, and 
the execution of the two (2) documents should occur concurrently with the SMA and guaranty. · 
(!9.,, at 4) .. As part of the BGS process, TransAlta recommended that a teleconference between 
the EDCs and counsel drafting the legal opinion (between Part 1 and Part 2 Applications) be 
permitted in order to discuss any questions or concerns that may arise on the part of the EDCs 
after reviewing the draft legal opinion. (Ibid.) 

In their Final Comments, the EDCs strongly opposed TransAlta's recommendation to alter the 
credit rating requirements needed to obtain unsecured credit under the SMAs. The EDCs 
maintained that it is essential that BGS customers be protected and realize the benefit of the 
bargain obtained through the Atlction. The primary security behind the SMA is financial and is 
necessary because the EDCs do not receive the rights to the underlying sources of the BGS 
suppliers' electricity. In the event that a supplier encounters financial difficulties, or market 
prices rise suddenly and a supplier elects to default and deploy its supply elsewhere, the EDCs 
asserted that customers must be protected and the EDCs must have sufficiency security to 
replace the default supply. (EDC Final Comments at 6). 

Additionally, the EDCs stated that TransAlta is incorrect that the timing of submission of the 
documents related to a foreign guarantor is not specified as part of the process, which occurs at 
the time of Part 1 Application submissions. The evaluation by the EDCs is then provided to the 
supplier with the notification of registration, which is the notification of the Part 2 Application 
results. (!9.,, at 7). The EDCs agree with TransAlta that enhancements to the current application 
process should include (i) an opportunity for the supplier to submit two (2) rounds of draft 
documents rather than just one (1); and (ii) an offer to make counsel available should the EDCs 
have questions regarding the draft legal opinion. (Ibid.) Accordingly, the EDCs proposed that 
foreign applicants or applicants relying on a foreign guarantor be required to submit draft 
documents when the online application portal is made available to bidders. The EDCs would 
provide the results of their review of the draft documents with the notification of the Part 1 
Application results. At that time, if the EDCs have questions for counsel who drafted the legal 
opinion, a teleconference may be requested by the EDCs. Foreign applicants or applicants 
relying on a foreign guarantor would then have an opportunity to revise the draft documents 
incorporating changes required by the EDCs by the Part 2 Application deadline. The EDCs 
would then review the revised documents and provide their assessment of any further required 
changes for the documents to be acceptable to the EDCs before the start of the Auctions. (!9.,, 
at 8). 

The Board agrees with the EDCs that the provisions of the SMAs provide essential protection 
for BGS customers. At this time, the Board does not see a need to modify the unsecured credit 
limits set forth in the SMAs. Accordingly, the Board DENIES TransAlta's request to modify the 
unsecured credit limits set forth in the SMAs. 

With respect to the modification, TransAlta requested related to the draft legal opinion, the 
Board notes that the EDCs agree that this would enhance the current application process. No 
other party provided comments on this issue. The Board believes that the EDCs proposal is 
reasonable and HEREBY ADOPTS the EDCs' proposal related to this process. 

Section 15.9- Transmission Costs 

In its comments, IEPNJ asserted that the Board should recognize and address the significant 
transmission costs incurred by BGS participants. (IEPNJ Legislative Type Hearing Comments 
at 2). IEPNJ stated that due to several unresolved proceedings at FERC, there are a series of 
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transmission costs that have yet to be finalized. IEPNJ noted that these proceedings can take 
years to be decided, and while the EDCs are collecting these funds from ratepayers, under 
current Board policy, the BGS suppliers are not paid. As a result, BGS suppliers must pay 
these costs to PJM, but do not recover these costs for an indeterminate period. IEPNJ asserted 
that suppliers are left uncompensated for millions of dollars for open-ended periods of time. (IQ,_ 
at 2 to 3). Accordingly, IEPNJ requested that the Board amend its policy in this area and 
provide more certainty to cost recovery for these costs to BGS suppliers. (Jg, at 3). 

ExGen expressed similar concerns in its comments stating that significant delays in 
reimbursement to BGS suppliers of increased Transmission Enhancement Charges ("TECs") 
assessed by PJM hurt the competitiveness of the BGS auction by forcing suppliers to shoulder 
significant additional costs for an undefined period. (ExGen Legislative Type Hearing 
Comments at 1 ). ExGen proposed a change to the treatment of charges for Firm Transmission 
Service as set forth in Section 15.9 of the existing and proposed SMAs to either (i) require 
EDCs to pay TECs directly to PJM without any pass-through to suppliers as is done in some 
other jurisdictions; or (ii) allow EDCs, subject to Board approval, to reimburse BGS suppliers at 
the time PJM bills those increased charges. (ExGen Legislative Type Hearing Comments at 1; 
ExGen Final Comments at 1 ). ExGen asserted that either of those changes would remove the 
significant uncertainty suppliers currently face regarding TECs that BGS suppliers pay, but 
cannot account for, in its auction bids, but would not increase costs to customers. Conversely, 
ExGen believes it would accomplish exactly the opposite by reducing risk for suppliers and 
making the auction more competitive. · (ExGen Legislative Type Hearing Comments at 1). 
ExGen maintained that rather than requiring suppliers to carry those increase TECs for an 
additional, undefined period, the Board should exercise its discretion to allow the EDCs, as 
requested, to pay suppliers now for the amounts billed and collected. ExGeri noted that this 
would be consistent with the Board's treatment of the increased TECs related to the "Seventh 
Circuit Settlement" in the November 2018 Order. ExGen believes the Board should take similar 
action with respect to the millions of dollars of increased charges related to the Linden VFT and 
ConEd Wheel proceedings. (Jg, at 2 to 3, ExGen Final Comments at 5). ExGen stated that 
timely reimbursement will help ensure that BGS suppliers, when establishing their bid prices, 
can rely on the provision of the SMA that permits BGS suppliers to be made whole for increased 
PJM charges. In the alternative, ExGen stated that having EDCs pay TECs directly to PJM, as 
is done in some other jurisdictions, would address this issue even more directly. (ExGen 
Legislative Type Hearing Comments at 3). 

Similarly, Vitol requested transmission charges be removed from the BGS suppliers' obligation, 
and that the EDCs serve as the interface with PJM Settlements as well as the BGS customers. 
(Vitol Legislative Type Hearing Comments at 1, Vitol Final Comments at 5 to 6). Vitol stated 
that while the regulatory proceedings regarding these costs remain pending at FERG and the 
EDCs collect the charges from customers, BGS suppliers have been, and continue to be, billed 
for these costs by PJM, creating an adverse financial situation for BGS suppliers with.no relief in 
sight. (Vitol Legislative Type Hearing Comments at 1 to 2). Vitol estimated that the impact on 
New .Jersey customers .of these transmission-related cost changes is approximately $139.2 
million from May 2017 through August 2019, most of which is in the PSE&G zone. Of that 
amount, roughly 60% has been billed by PJM to BGS-RSCP suppliers, but has not yet been 
reimbursed by the EDCs. (Jg, at 2). 

Vitol asserted that if these transmission costs continue to be passed through BGS suppliers, 
and if the EDCs continue to withhold the money from suppliers, it is very reasonable to expect 
that auction participants will add greater risk premiums to their offers in the upcoming auction, 
which will translate into higher rates for BGS customers. Vitol believes this could result in 
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customers paying millions of dollars in premiums and previous auction participants opting out of 
participating to completely avoid the risk of not being reimbursed for several years for significant 
pass-through charges that they incur. (Ibid.) 

Vitol asserted that both scenarios can be avoided by the Board removing pass-through 
transmission costs from BGS suppliers' obligations. Vitol maintained that there is no value to 
customers in having transmission costs passed through BGS suppliers, particularly when these 
costs aren't determined through competitive markets but rather through regulatory proceedings. 
(Id. at 2 to 3). 

Vitol requested that the Board consider removing all pass through transmission costs from the 
BGS suppliers' obligation or, in the alternative, removing the BGS suppliers' obligation for the 
portion of the PJM TECs associated with the pending cases at FERG specific to the ConEd 
Wheel and the HTP and. Linden VFT transmissions service changes. (Id. at 3, Vitol Final 
Comments at 7). In its Final Comments, ExGen similarly requested that the Board approve the 
current reimbursement of increased costs related to Linden VFT and ConEd Wheel 
proceedings. (ExGen Final Comments at 5). 

At the Legislative Type Hearing, Rate Counsel maintained that until FERG acts, the exact 
amount of money that would either be refunded or paid to the BGS suppliers is unknown and 
would be harder for the ratepayers to get back. (Legislative Type Hearing Transcript at 63-8 to 
12). Rate Counsel asserted that ratepayers are not in a position to absorb the risk. (lg,_ at 64-

. 16 to 19). Rate Counsel also stated that with respect to rising transmission costs, the Board 
could take back some of the authority, which is currently limited to siting. Rate Counsel 
admitted that to do so would take a legislative solution, but a lot of other states still have 
Certificate of Public Necessity ("CPN") requirements. (lg,_ at 67-19 to 68-15). 

In its Final'Comments, TransAlta supported the comments of ExGen, IEPNJ and Vitol regarding 
uncertainty and risks associated with FERG approval of transmission enhancement charges and 
the lag between when suppliers are charged by PJM and when they receive payment from the 
EDCs. (TransAlta Final Comments at 3). Similarly, TransAlta supported the proposal of ExGen 
and Vito! to end the pass-through of these transmission costs and instead have the EDCs pay 
them direct to PJM. TransAlta also indicated that it would support the alternative proposal of 
allowing EDCs to reimburse suppliers at the time PJM bills supplier for transmission 
enhancement charges. (I bid.) 

In its Final Comments, Rate Counsel noted that the Board has repeatedly considered and 
rejected this type of change in the past, most recent in the 2018 BGS proceeding. (Rate 
Counsel Final Comments at 4 to 5). Rate Counsel asserted that the same actors which 
supported the Board's decision in the 2018 BGS proceeding are still relevant today and urged 
the ·Board to maintain the safeguard within Section 15.9 and reject the commenters' request to 
pass-through payment of non-final transmission rate increases and interim rates. (lg,_ at 5). 

The EDCs acknowledged the concerns expressed by the parties regarding the disparity in 
timing between the BGS suppliers' payment to PJM for transmission costs and the receipt of 
payment for such costs from the EDCs, and expressed their own concerns regarding with 
testimony at the hearing that a supplier may include a risk premium in its auction bid as a result. 
The EDCs indicated that they are supportive of working with the Board and stakeholders to 
identify opportunities to reduce this disparity and the potential risks that accrue from the same to 
BGS suppliers and the EDCs' customers, but believe it is inappropriate to change the long­
standing "full requirements" BGS product in this proceeding. (EDC Final Comments at 21). The 
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EDCs suggested that the Board explore other mechanisms to address the payment lag 
concerns raised at the Hearing before making any .fundamental changes to the BGS product. 
{Ibid.) 

As has been recent experience, there have been times where PJM reallocations have been 
implemented prior to the receipt of a Final FERC Order. Consistent with the currently-approved 
language, the EDCs can, and have, petitioned the Board for authority to begin collecting and 
paying such changes absent a Final FERC Order on a case by case basis. The EDCs continue 
to retain this right going forward and may bring additional requests before the Board. The Board 
believes that the current construct provides a balance between the protection of ratepayers and 
the concerns of BGS suppliers regarding risk, while allowing the Board discretion on a case by 
case basis. Accordingly, the Board REJECTS the proposed modifications to Section 15.9 of the 
SMAs proposed in this matter. However, the Board is concerned about the continued delays at 
FERC and the growing backlog of pending matters. We are now entering the third BGS auction 
wherein a significant amount of transmission costs are not finalized by FERC. Concerns 
previously expressed by parties regarding the ability to find suppliers who may no longer be 
participants in the BGS Auction are growing. The Board agrees with the EDCs that this issue 
should be addressed in future proceedings. Accordingly, the Board HEREBY DIRECTS Staff to 
work with the parties prior to the filing of the 2021 BGS Auction proposals in an attempt to find a 
resolution to this issue. 

With respect to parties' requests to modify the Board's orders related to the ConEd Wheel and 
HPT and Linden VFT payments, at this time the Board DENIES such requests. The purpose of 
the instant proceeding is to determine the 2020 BGS Auction process. Any requests related to 
previous Board orders should be filed within those dockets. 

ISSUES RELATED TO RENEWABLE PORTFOLIO STANDARDS 

Solar Transition Program 

In its comments, IEPNJ requested that the Board make a decision as soon as possible 
regarding its Solar Transition Program, and clearly state the percentage obligation of BGS 
suppliers in advance of the 2020 BGS Auction. (IEPNJ Legislative Type Hearing Comments at 
3). IEPNJ noted that as part of a current stakeholder process to determine the structure of the 
Solar Transition Program as part of the solar program set forth in the Clean Energy Act, the 
Board is expected to set a new RPS requirement to cover an interim program. In the interim 
program, Transition Renewable Energy Certificates ("TRECs") would need to be purchased by 
BGS suppliers. In order to avoid uncertainty in the market and increase BGS rates, IEPNJ 
believes it is imperative that the Board determine the Transition Program solar RPS requirement· 
as soon as possible to provide guidance to suppliers as they prepare for the 2020 BGS .Auction. 
(Ibid.) IEPNJ also asserted that the Board must clearly state the RPS solar obligation 
associated with the Transition Program as a defined percentage to provide clarity to BGS 
suppliers on the amount they will need to purchase . IEPNJ believes that leaving it open-ended 
will create uncertainty and that it is critical that BGS suppliers have complete transparency 
regarding their specific TREC percentage obligations in each year of the affected EYs inside the 
BGS auction to allow them to offer their auction bids in a way that reflects their RPS obligations. 
IEPNJ asserted that in the absence of this clarity, BGS suppliers will put a price premium in their 
bids which will unnecessarily raise costs to ratepayers. IEPNJ further stated that in the event 
any true-ups are necessary, they would be rectified in the 2021.BGS Auction. (Ibid.) 
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In their Final Comments, the EDCs supported IEPNJ's request for clarification stating that any. 
information provided to BGS suppliers will reduce any risk premium in the BGS bids. (EDC 
Final Comments at 9). The EDCs further stated that such clarification should take into account 
the three (3) year supply term of the RSCP product and should also take into consideration that 
BGS suppliers preparing to bid on the BGS-RSCP and/or the BGS-CIEP product should have 
clarity' with respect to these obligations for the full term of the applicable SMA. The EDCs 
recognize the lengthy regulatory process surrounding this issue, but requested that the Board 
provide clarity with respect to these obligations prior to the start of the BGS Auctions, and with 
sufficient time for BGS suppliers to evaluate the costs of these obligations and integrate theni 
into their bids. (Ibid.) · 

The Board recognizes the need for clarity regarding this issue. However; the Solar Transition 
Program is still under development and until the Board makes a decision, guidance cannot be 
given to suppliers. At the time a decision is made regarding the Solar Transition Program, 
guidance will be provided to potential BGS suppliers regarding the Transition Program solar 
RPS requirement. · 

RPS Obligation Calculations 

In its comments, IEPNJ claimed that a disparity currently resides in the auction format in which 
RPS obligations for BGS suppliers are calculated at the wholesale meter, while third party 
suppliers ("TPS") are calculated at the retail meter. (& at 4). IEPNJ asserted that in order to 
correct this inequity between BGS suppliers and TPSs, the Board should provide clear direction 
that all calculations related to RPS obligations are based at the retail meter. I EPNJ believes this 
would create a level playing field, cure an imbalance, and redi:it:e the rate impact and help the 
State meet its rate cap obligations. (Ibid.) 

In its Final Comments, Rate Counsel stated that while IEPNJ did not quantify the dollar 
difference, Rate Counsel assumed that the difference is attributable to line losses, which will 
vary slightly between each EDC. (Rate Counsel Final Comments at 6). Rate Counsel also 
noted that the BGS and TPS suppliers operate under different requirements, wherein BGS 
suppliers are wholesale providers to the EDCs with an obligation to be the default provider and 
not retail sellers to end use customers. (Ibid.) Rate Counsel maintained that without additional 
opportunities in the proceeding to investigate the issue, IEPNJ's recommendation should be 
denied at this time. (Ibid.) 

The EDCs acknowledged that there is a difference in the way RPS obligations of BGS suppliers 
and TPSs are calculated, and that is necessary given the difference in the nature of the 
relationship that each type of supplier has with retail customers. (EDC Final Comments at 9 to 
1 O). TPSs have a direct relationship with their retail customers and bill these customers for their 
consumption at the retail meter, as established by meter reading within each customer's billing 
cycle. While BGS is electric generation service that is provided at retail, the BGS supplier has 
no direct relationship with retail customers and serves a percentage of the BGS load. The 
amounts upon which BGS suppliers are paid are calculated based upon the PJM settlement 
data at the wholesale meter, reflecting the BGS suppliers' actual energy obligations. This 
settlement occurs on a weekly or monthly cycle that is completely divorced from the meter 
readings or billing cycles of individual customers. Those amounts from the PJM settlement data 
are the only data available to BGS suppliers and thus the only basis that can be used to 
calculate their RPS obligations. Qsl at 10). 
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The EDCs note that the volumes used to calculate the RPS obligations of BGS suppliers were 
accepted and termed "Retail Sales" in the RPS Compliance Reports available on the Office of 
Clean Energy's website. As the term "retail sales" is not otherwise defined in the Clean Eriergy 
Act, the EDCs respectfully request that the Board confirm that "retail sales" are to be understood 
to be the volumes upon which suppliers are paid - retail sales for TPSs and PJM settlement 
data for BGS suppliers. (Ibid.) 

The Board believes that at this point, given the different supplier relationships and access to 
data, the current format is appropriate. Because the BGS supplier serves at the wholesale 
meter, this is the data available to BGS suppliers and the most accurate way for a supplier to 
assess their obligation and price their offers into the BGS Auction. Also, as noted, the NJ 
Division of Clean Energy has accepted the difference in their Compliance Reports. · Accordingly, 
the Board DENIES IEPNJ's requested change in the RPS obligations. 

PJM CAPACITY MARKET CONSTRUCT 

On July 20, 2019, FERG ordered PJM not to hold the capacity auction scheduled to begin on 
August 14, 2019, which would have procured capacity for the 2022/2023 Delivery Year. 9 In its 
Initial Comments, Rate Counsel stated it is unaware how the delay will impact the current BGS 
auction, since the BGS supplier commitment period runs from June 1, 2020 through May 31, 
2023. (Rate Counsel Initial Comments at 5). Rate Counsel further stated that while it is unlikely 
that FERG and PJM will indefinitely delay the Base Residual Auction ("BRA"), the delay 
introduces a level of uncertainty for potential BGS bidders which may adversely affect the bids 
seen at the February 2020 BGS auctions. (Lg_,_ at 5 to 6). 

In its comments at the Legislative Type hearing, PSEG commented on the PJM capacity market 
construct proceeding that is currently ongoing at FERG. PSEG anticipates that FERG will 
approve a mechanism that will allow resources receiving state support to be removed from the 
PJM capacity auction, while still being counted as capacity resources serving the State. (PSEG 
Legislative Type Hearing Comments at 1). As noted by PSEG, as of the end of September, the 
industry is still awaiting FERG action which will impact New Jersey's efforts to address climate 
change and the programs recently developed to preserve nuclear and promote offshore wind 
and new solar development. (Ibid.) 

PSEG stated that the Board will have the opportunity and responsibility to address the new 
construct on behalf of New Jersey customers, but the challenge will be to integrate the new 
capacity construct in a way that will allow New Jersey's public policy goals to be met while 
minimizing the cost to New Jersey customers (J.g,_ at 2). PSEG asserted that the BGS 
procurement mechanism could be a vehicle for implementing FERC's new construct in New 
Jersey, but stated that if the Board decides that BGS is not suitable, New Jersey will need to 
seek a legislative solution. PSEG urged the Board to proactively study all potential options for 
integrating a new FERG-approved construct to accommodate State public policy goals, 
including BGS, even before the final detailed rules are known. (Ibid.) 

At the Legislative Type Hearing, Rate Counsel recognized that there is uncertainty regarding the 
capacity auction which may lead to risk premiums. Regardless, Rate Counsel maintained that 
the Board should not modify the BGS auction and create greater uncertainty as this could lead 
to even greater risk premiums. (Legislative Type Hearing Transcript at 64-22 to 65-15). Stated 

9 The 2022/2023 Delivery Year is June 1, 2022 through May 31, 2023. 
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differently, Rate Counsel opined that to act on the unknown and create greater uncertainty could 
lead to higher risk premiums for the ratepayers. (!slat 65-20 to 25). 

October 8, 2019 Supplemental Proposal 

On October 2, 2019, the EDCs filed a joint motion for an extension of the deadline for 
submission of final comments in this matter. In the letter, the EDCs indicated that in light of 
recent actions taken by FERG, the EDCs intended to submit an amended filing, on or before 
October 8, 2019, proposing enhancements to the proposal to address concerns related to 
unknown capacity prices for EY 2023. 

On October 8, 2019, the EDCs submitted the Supplemental Proposal related to the capacity 
price for EY 2023. In the Supplemental Proposal, the EDCs proposed a change to the EDCS' 
Initial Proposal to address the fact that the capacity price for the third year for the BGS-RSCP 
Auction will likely be unknown prior to the start of the BGS-RSCP Auction. (October 8 
Supplemental Proposal at 1). In ihe Supplemental Proposal, the EDCs urged the Board to 
provide certainty to the BGS-RSCP suppliers regarding the capacity price in the 2022/2023 

. Delivery Year to protect BGS customers from higher rates due to risk premiums embedded in 
the BGS bids. The Supplemental Proposal proposed: 1) a capacity proxy price ("Capacity 
Proxy Price") for each EDC; 2) a supplement to the BGS-RSCP SMA to allow payment to (or 
"from") the BGS-RSCP suppliers of the difference between the actual 2022/2023 capacity price 
and the Capacity Proxy Price; and 3) a worksheet and a line item to Table A of the rate design 
methodology in each EDC's company specific addendum to allow for the eventual calculation of 
the change in the auction price necessary to accommodate additional payments to (or from) 
BGS-RSCP suppliers. (!sl at 6). 

The EDCs explained .that if the capacity price is unknown for the 2022/2023 Delivery Year, 
bidders are likely to include risk premiums in their bids and some potential bidders may choose 
to not participate in the BGS-RSCP Auction altogether. The EDCs maintained that this could 
result in higher closing prices in the BGS-RSCP Auction. (!slat 2). To address this, the EDCs 
propose to use the below Capacity Proxy Prices for each EDC for the 2022/2023 Delivery Year 
that bidders can incorporate into their bids: 

EDC 
' -

· Capacity er9xy 
. , . Price ($/MW~ 

PSE&G 162.13 
JCP&L 152.06 
ACE 152.06 
REGO 152.06 

The EDCs further proposed that the winning BGS-RSCP. suppliers would be paid the closing 
price (cents/kWh) in the BGS-RSCP Auction for the load served. Further, the EDCs proposed 
that in the 2022/2023 Delivery Year BGS-RSCP suppliers would be paid the difference between 
the value of the actual capacity price charged by PJM, and the Capacity Proxy Price set by the 
EDCs (or their payment for load served would be reduced by this difference if the Capacity 
Proxy Price be greater than the actual capacity price). While the actual capacity price may be 
known prior to the start of the 2022/2023 Delivery Year, the EDCs stated that the payments (or 
adjustments to payments) would only occur in the 2022/2023 Delivery Year, as they believe this 
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will remove the need for bidders to include risk premiums into their bids to protect themselves 
from an unknown capacity price, to the benefit of BGS customers. (Ibid.) 

The EDCs calculated the Capacity Proxy Price by averaging the actual capacity prices for the 
last two (2) years for each EDC zone using the most recent data available from PJM, multiplied 
by a factor of 0.9 to account for the lower capacity prices seen in the 2019/2020 Delivery Year 
relative to previous years. (kl at 3). 

The EDCs considered the options used by other states, including Ohio and the District of 
Columbia. In Ohio, Duke Energy Ohio, Inc. was authorized to remove the third year (the 22/23 
delivery year) from its product and procure supply for a two (2) year term. In the District of 
Columbia, the commission approved a proxy price of $0 for the 22/23 delivery year, meaning 
that suppliers would be reimbursed for the entirety of the actual capacity price once determined 
as charges are incurred. (Ibid.) The EDCs believe setting a capacity proxy price at a 
reasonable estimate of the capacity price is the best approach for BGS customers. (kl at 3 to 
4). 

· To implement the Capacity Proxy Price, the EDCs proposed two mechanisms, one mechanism 
to pay BGS-RSCP suppliers the difference between the actual capacity price charged to BGS­
RSCP suppliers by PJM, and the Capacity Proxy Price in the 2022/2023 Delivery Year, and a 
second mechanism to recover such additional payments from BGS-RSCP customers. The 
EDCs proposed to append to the BGS-RSCP SMA a "supplement" that describes the payment 
to suppliers for the 2022/2023 Delivery Year, and to add a worksheet to the EDCs' rate design 
spreadsheets to show how auction prices will be adjusted for rate design purposes to reflect 
these additional supplier payments. (kl at 4). The supplement to the SMA would replace 
paragraph 9 of the BGS-RSCP SMA to provide that payments to suppliers will increase (or 
decrease) the difference between the PJM RPM Zonal Net Load Price actually charged. (kl at 
5). 

In its Final Comments, ExGen indicated that it sharei::I the concerns raised by several parties 
regarding the delay of the PJM BRA for the 2022-2023 Delivery Year. ExGen stated that it 
supports the Supplemental Proposal, including the Capacity Proxy Price, as a reasonable way 
to address the timing problem resulting from the postponement of the PJM BRA. (ExGen Final 
Comments at 6). TransAlta and Vitol also supported the Supplemental Proposal in their Final 
Comments as a way to address the capacity price uncertainty faced by bidders. (TransAlta 
Final Comments at 2, Vitol Final Comments at 2). 

In its Final Comments, IEPNJ highlighted what it believes to be two (2) material risks associated 
with the EDCs' Supplemental Proposal that will affect the pricing of BGS supply to the detriment 
of ratepayers if not addressed by the Board. (IEPNJ Final Comments at 2). According to 
IEPNJ, while the EDCs have tried to present a reasonable methodology, a significant amount of 
uncertainty remains regarding FERC's ruling and how it will impact the capacity auction 
structure and the resultant pricing. Use of the 90% adjustment creates a proxy that is at the 
lower end of likely results, with suppliers incurring risk for receiving capacity costs above that 
amount. (Id. at 2 to 3). IEPNJ urged the Board to implement additional measures to mitigate 
this risk. Specifically, IEPNJ recommended that the Board ensure that its order in this 
proceeding include specific clarity as to when and how BGS suppliers will be paid by the EDCs 
for the actual capacity prices on a timely and expeditious basis stating that it is imperative that 
the Board provides specific direction; otherwise, this price risk and the uncertainty surrounding 
when compensation wHI occur will manifest into higher bid prices from BGS suppliers. (kl at 3). 
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Additionally, IEPNJ asserted that the Board should address the new volume,risk that will occur 
since the quantity of capacity (MWs) that PJM is procuring will not be known until the EY 2023 
PJM BRA occurs. IEPNJ argued that until the outcome of the PJM auction is known, it is 
impossible to know the quantity of capacity (MWs) that PJM is going to buy and BGS suppliers 
will not know what share of capacity they will be responsible for. (Ibid.) IEPNJ recommended 
that the Board direct in its order that payment to BGS suppliers be adjusted to reflect PJM's final 
determination of the "Obligation Peak Load Scaling Factor'' and the "Forecast Pool 
Req'uirement," to avoid increased bid prices to account for risk. (kl at 4). 

In its Final Comments, Rate Counsel submitted comments on the development of the Capacity 
Proxy Price, the rate design component to true-up differences between the actual EY 2023 PJM 
capacity prices and the Capacity Proxy Price, and new SMA language [Section 9.1 (I)] that 
passes through any charges for the purchase of capacity from the load serving entity to the 
BGS supplier. (Rate Counsel Final Comments at 8). 

Rate Counsel pointed out that the Capacity Proxy Price proposed by the EDCs is based upon 
the average of the Zonal Net Load price established in the second Incremental Auction for the 
2020-2021 Delivery year; and the first Incremental Auction for the 2021-2022 Delivery Year, 
which is the most recent data available for the PJM load zones. (kl at 8 to 9). Rate Counsel 
estimated that the EDCs' proposed Capacity Proxy Price will cover approximately $627 million 
of the capacity cost component of the BGS-RSCP product for EY 2023. Rate Counsel asserted 
that while the Incremental Auctions represent the most recent data for PJM zones, the BRA 
results are the largest component of the Zonal Net Load Price and should be used as the 
starting point for developing the Capacity Proxy Price. (kl at 1 O to 11 ). Rate Counsel also has 
concerns that the Capacity Proxy Price may be set higher than the actual capacity price for the 
2022-2023 Delivery Year and recommended lowering the factor for developing the Capacity 
Proxy Price from 0.9 to 0.8. (!sh at 11 ). On October 28, 2019, Rate Counsel filed corrected 
Tables and Figures, including its proposed Capacity Proxy prices, which are in the table below: 

EDC 2020-2021 2021-2022 Average PJM Rate 
BRA PJM BRAPJM Zonal Net Counsel 

Zonal Net Zonal Net Load Price Adjusted 
Load Price Load Price ($/MW-Day) Capacity 
($/MW-Day) ($/MW-Day) Proxy Price 

A B C=(A+B)/2 D=C*0.8 

PSE&G 174.85 184.04 179.44 143.55 

JCP&L 174.85 163.08 168.97 135.17 

ACE 174.85 163.08 168.97 135.17 

REGO 174.85 163.08 168.97 135.17 

Rate Counsel also asserted that intentionally setting the Capacity Proxy Price below the 
Average PJM Zonal Net Load Price may adversely impact New Jersey's Government Energy 
Aggregation ("GEA") programs which, under certain circumstances, require the GEA price to be 
lower than the BGS price. GEA participating municipalities will need to have certainty of the 
BGS-RCSP price prior to awarding their GEA program contracts. Similarly, TPSs competing for 
BGS customers may also be adversely affected by the artificially low BGS price implemented 
following the 2020 BGS auction. Rate. Counsel recommended that that the BGS "Price· to 
Compare" following the 2020 BGS Auction use 100% of the Average PJM Zonal Net Load Price 
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of the previous two (2) BRAs rather than the proposed Capacity Proxy Price, until the BGS­
RSCP is adjusted to reflect the results of the BRA for the 2022-2023 Delivery Year. (]Q,_ at 13). 

Rate Counsel also expressed concerns regarding the rate design component of the EDCs' 
Supplemental Proposal. Payments of the additional line item "will only occur in the 2022/2023 
delivery year even if the true value of the capacity price for that delivery year is known prior to 
the start of the 2022-2023 Delivery Year." Based on these terms, Rate Counsel estimated that 
an illustrative $10/MW-day difference between the actual PJM RPM Zonal Net Load price and 
the EDC's proposed Capacity Proxy Price would result in the over or under-collection of 
approximately $38. 7 million between BGS-RSCP ratepayers and suppliers over the course of 
EY 2023 under the EDCs' Supplemental Proposal. (Id. at 13 to 14). 

Rate Counsel expressed two (2) concerns regarding the proposed rate design process under 
the Supplemental Proposal. First, the Supplemental Proposal language allows the pass through 
of PJM Zonal Net Load Prices that have not been previously included in the BGS-RSCP product 
due to the timing of the BGS-RSCP auction. Second, the Supplement Proposal's rate design 
unnecessarily concentrates adjustment of the Capacity Proxy Price into EY 2023, which, 
according to Rate Counsel, will cause a greater impact on BGS-RSCP customer rates, 
especially when combined with the below-average Capacity Proxy Price. (Id. at 14). Rate 
Counsel proposed an alternative billing mechanism that it purported would eliminate the pass 
through of the additional PJM zonal price adjustments, and spreads the Capacity Proxy Price 
difference over a longer period than the single energy year proposed by the EDCs. (Id. at 14 to 
15). Rate Counsel voiced concerns that the described true-up process for BGS suppliers has 
the unintended consequence of passing through risks that the BGS suppliers have traditionally 
assumed when submitting their BGS-RCSP bids. Under the Supplemental Proposal, BGS­
RSCP suppliers would receive the difference between the actually incurred PJM Zonal Net Load 
Price and the Capacity Proxy Price for the 2023 Deliver Year. The phrase "actually charged for 
load served on the day for the Company's PJM zone" is problematic to Rate Counsel since, in 
prior BGS auctions, the BGS suppliers have only had knowledge of the PJM Zonal Net Load 
Price from the BRA for the third energy year in formulating their respective bids. In a deviation 
from prior BGS Auctions, the EDCs' Supplemental Proposal would pass through the Zonal Net 
Load Price from subsequent Incremental Auctions for the third energy year. While the 
difference between the BRA Zonal Net Load Price and the Final Zonal Net Load Price at the 
end of the third Incremental Auction may vary by a slight amount, Rate Counsel believes that 
the EDCs' Supplemental Proposal could have a precedential impact on future BGS auctions. 
(]Q,_ at 15). Rate Counsel acknowledged that the prolonged suspension of the 2022-2023 BRA 
is unprecedented and resulted in the Supplemental Proposal. However, as with prior BGS 
Auctions, the BRA price remains the most transparent price signal. Rate Counsel cautioned the 
Board against creating a precedent where the risk from minor changes in market prices, which 
have historically been assumed by the BGS Suppliers, would now be passed to BGS-RSCP 
ratepayers through a true-up mechanism. The Supplemental Proposal's true-up process would 
provide BGS Suppliers with more profit. Rate Counsel recommends the Board consider an 
alternative true-up process that spreads the difference between the BRA Zonal Net Load Price 
and Capacity Proxy Price over a longer period than the one-year period proposed by the EDCs. 
As stated in the EDCs' proposal, Rate Counsel believes their true-up process would occur in EY 
2023, "even if the true value of the capacity price for that delivery year is known prior to the start 
of the 2022/2023 delivery year." Rate Counsel believes that the BRA Zonal Net Load Price for 
the New Jersey zones will be determined before June 1, 2022 in order to allow time for capacity 
market participants to plan for future capacity requirements. Making the tariff changes to reflect 
the 2022-2023 Delivery Year BRA results as soon as possible would help mitigate the rate 
shock for BGS-RCSP ratepayers. In the event that subsequent true-ups are determined to be 
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necessary, the charges could be reconciled through the EDCs' respective BGS Reconciliation 
Charges. (J..Q.,, at 15 to 16). · · 

Rate Counsel is .also concerned with new proposed SMA language. specifically Section 9.1 (I). 
As proposed, Rate Counsel asserted that the pass through of such costs will create a precedent 
that any risks assumed by BGS suppliers will now immediately be passed through to 
ratepayers. Rate Counsel further stated that the EDCs' proposed SMA Supplement language is 
overly broad and vague since any additional charge relating to changes in the PJM capacity 
markets could be included. Rate Counsel does not believe it provides for a review process for · 
the Board to approve any charges on LSEs. If the charges are substantial in nature, the Board 
may need to consider other mechanisms than the BGS auction process or BGS-RSCP product, 
rather than merely passing through such costs to ratepayers, if and when such changes are 
made to the PJM Capacity Market. (J.st at 16 to 17). 

The Board agrees that keeping the RSCP product as a three (3) year product will help mitigate 
rate changes and avoid the complications of requiring a supplemental auction when the 2022/23 
capacity price becomes known. The Board also acknowledges and agrees that it is unknown 
when the capacity price for the 2022/23 delivery year will be set Additionally, if the BGS-RSCP 
product is to cover three (3) years, bidders must have some set price for capacity in order to set 
their bids. 

The Board recognizes the difficulty in setting a proxy capacity price as the RPM auction has 
traditionally produced volatile results. The main difference in the two proposed (2) methods for 
creating a proxy price is that Rate Counsel offered a lower adjustment factor (of 0.8) than is 
proposed by the EDCs (0.9). The Board notes that simply averaging the most recent prices 
from the most recent three (3) delivery years provides prices that are very similar to the values 
proposed by the EDCs. Since the Board cannot know the upcoming capacity auction price, and 
since the EDCs numbers more clearly reflect recent prices, the Board APPROVES the EDCs' 
proposed numbers as the capacity proxy price. 

While the Board recognizes the concerns related to price to compare raised by Rate Counsel, 
adopting Rate Counsel's recommendation may actually confuse the price to compare 
calculation. Using Rate Counsel's recommendation, there would be the actual price, the 
calculated price using the Capacity Proxy Price, and then a third calculation for the price to 
compare. Accordingly, the Board does not believe there should be a change in the way th.at the 
EDCs calculate price to compare at this time and DENIES Rate Counsel's request. 

With respect to IEPNJ's concerns regarding volume risk, the Board notes that BGS is always for 
a percentage of supply and priced per kWh so bidders have traditionally taken on such risk. As 
long as the capacity price is in $/MW-day then bidders should be able to scale into a cents per 
kWh bid. Accordingly, the Board does not believe this is an issue that needs to be addressed. 

Further, the Board agrees with Rate Counsel that the proposed language in Section 9.1 (I) is 
overly broad. While the Board understands that other changes may come from whatever 
solution PJM and FERC devise, to authorize a full pass through of any charges "in connection" 
with the purchase of capacity may be too broad at this stage. Accordingly, the Board REJECTS 
the EDCs' proposed language in Section 9.1 (I) and DIRECTS that any such charges be filed for 
Board approval so that the Board can consider their nature and impact prior to authorizing 
collection. 

22 Docket No. ER19040428 



Agenda Date: 11 /13/19 
Agenda Item: 2F 

The Draft 2019 Energy Master Plan ("EMP"), released for comments on June 10, 2019, 
mentions the possibility of including "a carbon-neutrality requirement" for BGS load to achieve 
100% clean. energy by 2050.10 Rate Counsel indicated that it has concerns about including 
such a requirement in the BGS Auction without clear coordination with other New Jersey 
legislation. (Rate Counsel Initial Comments at 5). Rate Counsel believes that the BGS auction 
has been working well for many years by providing reliable, competitively-priced electricity to 
New Jersey's residential and small commercial customers. Rate Counsel asserted that adding 
a carbon neutrality requirement for BGS load would severely limit competition within the BGS 
auction because the only carbon~neutral generation available to serve a significant portion of 
residential load would be nuclear power. Since there is really only one (1) or two (2) potential 
.bidders of nuclear power, there may be no competition for this portion of the BGS load. (Ibid.) 
Even if there are a few bidders, Rate Counsel maintained that there will be little competition, 
which will result in much higher rates for BGS customers. A carbon-neutral requirement would 
not be effective at achieving the State's 100% clean energy goal because customers could then 
just flee the higher BGS rates for the lower rates of third-party suppliers. (Ibid.) 

While recognizing Rate Counsel's concern, the Board notes that the final EMP has yet to be 
released. Until the final EMP is released and there is direction from the Board regarding the 
possibility of a carbon-neutrality requirement for BGS, this issue is not ripe for discussion, 

CONFIDENTIALITY 

The EDCs requested that the Board approve a confidentiality order as in prior years. The 
integrity of the Auction process depends on a fair set of rules that promotes dissemination of 
information in a non-discriminatory manner, and results in no bidder or bidders having an 
advantage over any other. From the Board's experience with prior BGS Auctions, it appears 
that certain information pertaining to the Auction design methodologies, induding, but not limited 
to, the starting price and volume adjustment guidelines, if made public, could have the potential 
to distort the Auction results. Furthermore, information provided in the bidder application forms 
and spedfic bidder activity during the Auction may be information that, if disclosed, could place 
bidders at a competitive disadvantage, and/or potentially distort the Auction results. The Board 
considered and ruled upon Auction confidentiality issues in its December 1, 2004 Order (Docket 
No. E004040288). The Board found that certain financial and competitive information should 
be protected, not only as a matter of fairness to potential bidders, but also to ensure that these 
and any future BGS Auctions are competitive. These provisions were adopted and applied in 
subsequent Auctions. The Board HEREBY FINDS that the confidentiality provisions of its 
December 1, 2004 Order in Docket No. E004040288 remain necessary and appropriate for the 
continued success of the BGS Auctions, and HEREBY APPROVES the same confidentiality 
provisions for the 2020 BGS Auctions, and incorporates the reasoning and relevant provisions 
of its December 1, 2004 Order as if set forth at length herein. A copy of that Order is attached 
hereto as Attachment C . 

. AUCTION PROIVIOTION/DEVELOPMENT 

Based upon a review of the record, the Board HEREBY FINDS that a successful BGS 
· procurement can be achieved with a well-designed simultaneous descending clock Auction, 

10 2019 Draft Energy Master Plan, at page 48. 
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provided that the rules and details are specified and implemented correctly. Additionally, the 
Auction process must provide sufficient awareness among qualified potential bidders so that a 
competitive procurement takes place. To maximize participation and competition, the Auction 
process requires a marketing and promotion plan aimed at ensuring exposure and awareness 
among qualified potential bidders. This year, as in past years, the EDCs and the Auction 
Manager will attempt to facilitate the Auction process and increase the number of prospective 
bidders by publicizing the Auctions and by educating potential bidders about the proposed 
Auctions. Among the steps to be undertaken are the follow·ing: 11 

• Bidder Information Sessions; 

• An Auction Web Site at www.bgs-auction.com which publicizes new 
developments, allows interested parties to download documents related to the 
Auctions, has FAQs (Frequently Asked Questions with answers) so all bidders 
are similarly informed, provides potential bidders with data relevant to the bidding 
process, and has links to PJM and other useful sites; 

• Press releases to newspapers and trade publications; and 

• Direct e-mails to interested parties to inform them of any new developments or 
any new documents posted to the web site. 

The Board HEREBY FINDS that the foregoing marketing efforts by the EDCs and the Auction 
Manager should increase the chances that a successful BGS procurement will be achieved. 
Accordingly, the Board HEREBY APPROVES continuation of the above-referenced Auction 
process promotion initiatives . . • 

BOARD APPROVAL PROCESS 

As noted above, the Board believes that a successful BGS procurement can be achieved with a 
well-designed simultaneous descending clock Auction process, provided that the rules and 
details are specified and implemented correctly. Therefore, barring some unforeseen 
emergency, the timing of the Auction process approved with this Order, including certification of 
the Auction results, needs to take place according to a pre-approved schedule. As indicated in 
Attachment A, Tentative Approvals and Process, 12 .there are a number of decisions/actions that 
need to be made after Board approval of the Auction process. Each of these decisions/actions 
needs to take place according to such a schedule so that the bidders are prepared for and 
comfortable with participating in the Auctions, and the Auctions result in competitive market­
based BGS prices. 

Based on the Board's experience with the previous BGS Auctions, uncertainty or delay in the· 
period between the submission of bids and Board approval of bid results is of substantial 
concern to bidders. Paramount among the actions that need to be taken by the Board is prompt 
certification of the Auctions' results. Because of the volatility of the electric markets, bids cannot 
remain viable for any prolonged period of time. If bidders perceive that there may be a delay in 

11 These actions have occurred for past Auctions and in anticipation of a favorable Board ruling herein, 
some of these actions may have already been undertaken for the 2020 Auction. 
12 Attachment A is labeled "Tentative" to indicate that the Auction Manager, in consultation with Staff, has 
discretion to make minor adjustments to these dates in order to provide for an orderly implementation 
process, not to indicate that the Board anticipates any significant changes to this schedule. 
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certifying the results, this perceived additional risk could be reflected through higher bid prices. 
Furthermore, the Auctions have been designed to secure supply for all four (4) EDCs at the 
same time. The structure of the Auctions that permits and encourages bidder movement among 
EDC products implies to the bidders that, while being different products, tranches will be viewed 
on equal terms by the Board. It is important to the efficiency and economy of the process that 
bidders do not impute unwarranted uncertainty into the Auction results of any EDC. Therefore, 
as with past Auctions, the Board will consider the results of the BGS-RSCP Auction in their 
entirety and consider the results of the BGS-CIEP Auction in their entirety, and certify the results 
of each Auction for all of the EDCs or for none of them. The Board will also commit to 
addressing the results. of the BGS-RSCP Auction and the BGS-CIEP Auction no later than the 
second business day13 after the last Auction closes. At its discretion and depending on 
circumstances, the Board may address the results of one Auction that has closed while the 
second Auction continues. However, under all circumstances, the Board intends to have 
considered the outcome of both Auctions by no later than the second business day after the last 
Auction closes. 

Another issue that requires Board review is acceptance of the EDCs' Compliance Filings. 
Because of the significance of this proceeding, the Board HEREBY DIRECTS the EDCs to 
submit a Compliance Filing by November 29, 2019. Further, the Board grants Staff the authority 
to review the EDCs' compliance filings, and to request that the Board Secretary issue 
compliance letters approving the filings should Staff find them in compliance with this Order. 

Either the EDCs or the Auction Manager, in consultation with Staff and the Board's consultant, 
may make other Auction decisions as identified in Attachment A to this Order. These decisions 
include establishing minimum and maximum starting prices, establishing specific starting prices, 
the resolution of association issues, specific bidder application and credit issues, load cap and 
volume adjustment decisions, Auction price decrements, and other decisions which might be 
required throughout.the implementation process. Some of the aforementioned areas, such as 
bidder application and credit issues, are subject to specific rules found in the Joint EDC 
Proposal. Other areas, such as load caps and volume adjustment decisions, establishing 
minimum and maximum starting prices, establishing specific starting prices, the resolution of 
association issues, and Auction price decrements are either Company-specific concerns, are 
determined directly from algorithms included in and approved as part of the this proceeding, or 
are issues best addressed by the Auction Manager based on its experience. In the event that 
these other areas need to be addressed by the Auction Manger, the Board HEREBY DIRECTS 
that the Auction Manager include in its Final Report a description of any such actions. Should 
any unforeseen circumstances occur during the Auction decision-making process, the Board 
HEREBY DIRECTS Staff to immediately bring the matter to the Board's attention. 

When the Auctions are complete, the Board will review and consider the results within the time 
frame set forth above. Prior to Board certification of the results, the Auction Manager will 
provide a Final Report to the Board on the results of the Auctions and how the Auctions were 
conducted, including the post-Auction evaluation forms in Attachment B. The Auction Manager 
will also provide a redacted version of the Final Report, consistent with the confidentiality 
provisions of this Order, to the EDCs and Rate Counsel. The Board's Auction consultant shall 
provide a Pre-certification Report to the Board, including completed post-Auction evaluation 
forms in the form of Attachment B to this Order, prior to Board certification of the results. 

13 As used in this Order, a "business day" is a day when the Board is open for business. Should weather 
or other conditions make the Board's offices inaccessible, the period will run until the end of the next day 
that is not a Saturday, Sunday or legal holiday. 
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Based on the foregoing and after carefully reviewing the record in this proceeding, the Board 
HEREBY FINDS that 

This has been an open proceeding, with all parties seeking to present written or oral comments 
on the record having been afforded the opportunity to do so; 

The Initial Proposal and Supplemental Proposal, as modified herein, are consistent with the 
Electric Discount and Energy Competition Act, N.J.S.A. 48:3-49 to -107, and the EDCs' Final 
Restructuring Orders; 

The Initial Proposal and Supplemental Proposal, as modified herein, can and should be 
implemented in a timely fashion so as to secure BGS service for BGS customers beginning 
June 1, 2020; · 

The Initial Proposal and Supplemental Proposal, as modified herein, appear to be the best 
means to secure BGS service for the 2020 BGS period for BGS-CIEP customers, and for the 
remaining one-third of the needs of BGS-RSCP customers, as well as for a portion of the BGS­
RSCP service required for the 2021 and 2022 BGS periods; 

An Auction process for one-third of the EDCs' BGS-RSCP load for a .36-month period balances 
risks and provides a reasonable opportunity for price stability under current conditions; 

An Auction process for procurement of the entire non-shopping BGS-CIEP load for a 12-month 
period is appropriate; 

The EDCs' BGS-RCSP rate design is an appropriate methodology to translate final BGS-RCSP 
bids into customer rates for the purpose of this Auction; 

The application of seasonal payment factors to the tranche-weighted Auction prices, determined 
in the manner prescribed herein is appropriate, and may be updated by the EDCs in January to 
reflect the most recent data; 

Recovery of increases or decreases in rates for Firm Transmission Service from both RCSP 
and CIEP customers, and payment of such increases or downward adjustments to rates paid to 
BGS Suppliers, as currently provided in Section 15.9 of the SMAs is appropriate, subject to 
review and verification of those charges by the EDCs prior to submission to the Board; 

Consistent with the Board's policy that. all CIEP cust.omers benefit and should pay .the costs of 
having BGS-CIEP service available, capacity is the bid product in the CIEP Auction, and the 
CIEP Standby Fee will be assessed to all CIEP customers; 

The EDCs are the parties responsible to the Board for compliance with the RPS requirements; 

The EDCs will prepare the RPS reports required by the Board on behalf of the BGS suppliers, 
and will contractually require the BGS suppliers to comply with the Board's RPS requirements; 

The EDCs have designated NERA to continue to act as the Auction Manager for the 2020 
Auctions; 
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Fulfillment of their Auction obligations will not cause successful bidders in the BGS Auction to 
be "Electric Power Suppliers" as defined in N.J.S.A. 48:3-51 and N.J.A.C. 14:4-1.2, and thus, 
successful bidders do not need to obtain a New Jersey electric power supplier license to fulfill 
their Auction obligations; 

All Auction rules, algorithms and procedures that were unchanged in this proceeding, and were 
approved iri prior Board Orders, as well as the Auction rules, algorithms and procedures that 
were modified in this proceeding, including changes in the decrement formulas, are deemed 
reasonable for the purpose of these Auctions; · 

Certain information and processes associated with the Auctions may be competitively sensitive 
by nature, and the Board has incorporated herein a Protective Order addressing treatment of 
this competitive information as Attachment C; 

The accounting and cost recovery processes identified in the EOG-specific Addenda to the 
Initial Proposal and the Supplemental Proposal, as modified herein, are reasonable and 
consistent with the Board's Final Unbundling Orders; 

The EDC-specific Contingency Plans are reasonable; 

The Tentative Approvals and Decision Process Schedule in Attachment A reasonably balance 
process efficiency with Board oversight; · 

Bates White will be the Board's Auction Advisor for the 2020 Auctions, and will oversee the 
Auctions on behalf of the Board consistent with the terms of its contract; 

Designees from the Board's Energy Division and/or from the Office of the Economist, and the 
Board's consultant, Bates White, shall observe the Auctions for the Board; 

The Auction Advisor will provide the completed post-Auction evaluation forms in Attachment B 
to the Board, and a redacted version to the EDCs and Rate Counsel, with the results of the 
Auctions and how the Auctions were conducted, prior to Board certification of the results; 

Bates White shall also provide a completed post-Auction evaluation form using the form of 
Attachment B to the Board, prior to Board certification of the results; 

The Board will consider the results of the BGS-RCSP Auction and the BGS-CIEP Auction each 
in its entirety and certify the results of each for all of the EDCs, or for none of them, no later than 
the second business day after the last Auction closes. At its discretion and depending on 
circumstances, the Board may address one Auction that has closed while the second continues; 

Nothing herein is in any way intended to relieve the EDCs and/or the Auction Manager of their 
responsibilities to conduct the Auction in a lawful manner, including obtaining any appropriate 
licenses that may be required by law; and 

For RPS compliance purposes, winning bidders in the 2020 SGS Auction, through the EDCs, 
will be credited with an equivalent level of non-utility generation RECs as would be available to 
them through the EDCs. 
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Agenda Date: 11/13/19 
Agenda Item: 2F 

Accordingly, · for the foregoing reasons, the Board HEREBY APPROVES the Initial and 
Supplemental Proposals, including the BGS-RSCP and BGS-CIEP Auction Rules, the EOG­
specific addenda and the SMAs, with the modifications described herein. The Board reserves 
the right, at the certification meeting, to reject the. BGS-RSCP Auction results and/or the BGS­
CIEP Auction results. 

Furthermore, the Board HEREBY DIRECTS that the Initial and Supplemental Proposals be 
modified consistent with the foregoing, and that the EDCs make compliance filings consistent 
with this decision by November 29, 2019. The Board HEREBY AUTHORIZES Staff, after 
reviewing the EDCs' above described compliance filings, to request that the Board Secretary 
issue a compliance letter of approval if Staff upon review finds the filings in compliance with this 
Order. 

The Board FURTHER DIRECTS the EDCs to work with Staff and Bates White to ensure that 
any supplemental documents are fair and consistent with this decision, and that the review 
procedures for bidder applications are applied in a consistent and non-discriminatory manner. 

The EDCs costs, including those related to BGS, will remain subject to audit by the Board. This 
Decision and Order shall not preclude, nor prohibit, · the Board from taking any actions 
determined to be appropriate as the result of any such audit. 

The effective date of this Board Order is November 15, 2019. 

BOARD OF PUBLIC UTILITIES 
BY: 

~ 
JOSEPH L. FIORDALISO 
PRESIDENT 

,-0~1v~ DIAN EOMON 
COMMISSIONER 

~-- 4dt2[{) ~ 
'ROBERT M. GORDON [ 

COMMISSIONER COMMISSIONER 

ATIEST: 
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IN THE MATIER OF THE PROVISION OF BASIC GENERATION SERVICE 
(BGS) FOR THE PERIOD BEGINNING JUNE 1, 2019 

BPU 

New Jersey Board of Public Utilities 
44 South Clinton Ave., 9th Floor 
Trenton, NJ 08625-0350 

Aida Camacho-Welch, Secretary 
board.secretary@bpu.nj.gov 

Paul Flanagan, Executive Director 
paul.flanagan@bpu.nj.gov 

Robert Brabston, Deputy Executive 
Director 
robert.brabston@bpu.nj.gov 

Stacy Peterson 
stacy.peterson@bpu.nj.gov 

Heather Weisband, Senior Legal 
Counsel 
heather.weisband@bpu.nj.gov 

Division of Law 

Geoffrey Gersten, DAG 
124 Halsey Street 
P.O. Box 45029 
Newark, New Jersey 07101 
geoffrey.qersten@law.nioag.gov 

BPU's BGS CONSULTANTS 

Frank Mossburg 
Managing Director 
Bates White, LLC 
2001 K Street, NW 
North Building, Suite 500 
Washington DC, 20006 
frank.mossburg@bateswhite.com 

DIVISION OF RATE COUNSEL 

140 East Front Street, 4th Floor 
Post Office Box 003 
Trenton, New Jersey 08625 

Stefanie A. Brand, Esq., Director 
sbrand@rpa.ni.qov 

Celeste Clark 
cclark@rpa.nj.gov 

James Glassen 
jglassen@rpa.nj.gov 

Debra Layugan . 
dlayuqan@rpa.nj.gov 
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Brian Lipman 
blipman@rpa.nj.gov 

Ami Morita 
amorita@rpa.nj.gov 

David Wand 
dwand@rpa.nj.gov 

Max Chang 
Synapse Energy Economics, Inc. 
485 Massachusetts Ave., Suite 2 
Cambridge, MA 02139 
mchanq@synpase-energy.com 

PSE&G 

Terrance J. Moran 
PSE&G 
80 Park Plaza, T-13 
Newark, NJ 07102-4194 
terrance.moran@pseg.com 

Matthew Weissman, Esq. 
PSE&G 
80 Park Plaza, T-5 
Newark, NJ 07102-4194 
matthew.weissman@pseg.com 

ATLANTIC CITY ELECTRIC CO. 

Pepco Holdings, LLC - 92DC56 
500 N. Wakefield Drive 
PO Box6066 
Newark, DE 19714-6066 

Susan DeVito 
susan.devito@pepcoholdinqs.com 

Philip J. Passanante, Esq. 
philip.passanante@pepcoholdinqs.com 

Thomas M. Hahn 
Pepco Holdings, LLC-63ML38 
5100 Harding Highway 
Mays Landing, NJ 08330 
thomas.hahn@pepcoholdings.com 

Daniel A. Tudor 
Pepco Holdings, Inc. 
701 Ninth Street NW 
Washington, DC 20001 
datudor@pepco.com 

JCP&L 

Jennifer Spricigo 
Jersey Central Power & Light Co. 
300 Madison Avenue 
Morristown, NJ 07962-1911 
jspriciqo@firstenergycorp.com 

Gregory Eisenstark 
Cozen O'Connor 
One Gateway Center - Suite 2600 
Newark, NJ 07102 
qeisenstark@cozen.com 

ROCKLAND 

Consolidated Edison Co. of NY 
4 Irving Place 
New York, NY 10003 

John L. Carley, Esq. 
carleyj@coned.com 

William A. Atzl, Jr. 
atzlw@coned.com 

Margaret Comes, Esq., 
comesm@coned.com 

James C. Meyer, Esq. 
Riker, Danzig, Scherer, Hyland 
& Perretti 
Headquarters Plaza 
One Speedwell Avenue 
Morristown, NJ 07962 
imey9r@riker.com 

NERA 

Paul Cardona 
NERA Economic Consulting 
777 S. Figueroa, Suite 1950 
Los Angests, CA 90017 
paul.cardona@NERA.com 

Chantale Lacasse 
NERA Economic Consulting 
1166 Avenue of the Americas 
New York, NY 10036 
chantale.lacasse@nera.com 
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IN THE MATIER OF THE PROVISION OF BASIC GENERATION SERVICE (BGS) FOR 
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Third Party Suppliers . 

Murray E. Bevan, Esq. 
Bevan, Mosca, Giuditta & Zarillo, P.C. 
222 Mount Airy Road, Suite 200 
Basking Ridge, NJ 07920 
mbevan@bmgzlaw.com 

Dana Swieson 
EPEX 
717 Constitutional Drive 
Suite 110 
Exton, PA 19341 
dana.swieson@epex.coni 

Marc A. Hanks 
Senior Manager, Government & 
Regulatory Affairs 
Direct Energy Services, LLC 
Marc.Hanks@directenergy.com 

Stacey Rantala 
National Energy Marketers Association 
3333 K Street, N.W., Suite 11 O 
Washington, D.C. 20007 
srantala@energymarketers.com 

David B. Applebaum 
Director, Regulatory Affairs 
NextEra Energy Resources, LLC 
21 Pardee Place 
Ewing, New Jersey 08628 
david,applebaum@nexteraenergy.com 

David Gil 
Manager, Regulatory Affairs 
NextEra Energy Resources, LLC 
700 Universe Boulevard 
Juno Beach, Florida 33408 
david.gil@nexteraenergy.com 

Kathleen Maher 
Constellation NewEnergy 
810 Seventh Avenue, Suite 400 
New York, NY 10019-5818 
kathleen.maher@constellation.com 

NJLEUC 

Paul F. Forshay, Partner 
Eversheds-Sutherland, LLP 
700 Sixth Street, NW, Suite 700 
Washington, D.C. 20001-3980 
paul.forshay@eversheds­
sutherland.com 

Steven S. Goldenberg, Esq. 
Giordano, Halleran & Ciesla, P.A. 
125 Half Mile Road, Suite 300 
Red Bank, NJ 07701 

: sgoldenberg@ghclaw.com 
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BGS Suppliers 

Steven Gabel - IEPNJ 
Gabel Associates 
417 Denison Street 
Highland Park, NJ 08904 
steven@gabelassociates.com 

James Laskey, Esq. - IEPNJ 
Norris McLaughlin & Marcus 
721 Route 202-206 
Bridgewater, NJ 08807 
ilaskey@nmmlaw.com 

Raymond Depillo 
PSEG Services Corporation 
80 Park Plaza, T-19 
P.O. Box570 
Newark, NJ 07101 
raymond.depillo@pseg.com 

Shawn P. Leyden, Esq. 
PSEG Energy Resources & Trade 
80 Park Plaza, T-19 
P. 0. Box 570 
Newark, NJ 07101 
shawn.leyden@pseg.com 

Mark Haskell 
Cadwalader, Wickersham & Taft LLP 
700 Sixth Street, SW 
Washington, DC 20001 
mark.haskell@cwt.com 

David K Richter, Esq. 
PSEG 
Regulatory Department 
80 Park Plaza, T-5C 
P. 0. Box570 
Newark, NJ 07101 
david.richter@pseg.com 

Craig s: Blume 
Director, Power Marketing 
UGI Energy Services/ UGI 
Development Company 
One Meridian Boulevard, Suite 2C01 
Wyomissing, PA 19610 
cb\ume@ugies.com 

Marcia Hissong, Director, Contract 
Administration/Counsel 
DTE EnergyTrading, Inc. 
414 South Main Street 
Suite 200 
Ann Arbor, Ml 48104 
hissongm@dteenergy.com 

Don Hubschman 
American Electric Power 
155 W. Nationwide Blvd. 
Columbus, OH 43215 
dmhubschman@aepes.com 

" 

Christine McGarvey 
AEP Energy Partners, Inc. 
Energy Trader · 
155 W Nationwide Blvd 
Suite 500 
Columbus, OH 43215 
clmcgarvey@aepes.com 

Matthew Davies 
TransCanada Power Marketing Ltd. 
110 Turnpike Road, Suite300 
Westborough, MA 01581' 
Matthew daview@transcanada.com 

Glenn Riepl 
AEP Energy Services 
1 Riverside Plaza 
14th Floor 
Columbus, OH 43215-2373 
gfriepl@aep.com 

Howard 0. Thompson - BGS 
Russo Tumulty Nester Thompson 
Kelly, LLP 
240 Cedar Knolls Road 
Suite 306 
Cedar Knolls, NJ 07927 
hthompson@russotumulty.com 

Sharon Weber 
PPL Energy Plus 
2 North 9th Street TW 20 
Allentown, PA 18101 
siweber@pplweb.com 

Glen Thomas 
The P3 Group 
GT Power Group LLC 
1060 First Avenue 
Suite 400 
King of Prussia, PA 19406 
Gthomas@gtpowergroup.com 

Divesh Gupta, Esq. 
Exelon Business Services Corp. 
111 Market Place 
Suite 1200C 
Baltimore, Maryland 21202 
divesh.gupta@constellation.com 

Tom Hoatson 
LS Power Development, LLC 
2 Tower Center 
East Brunswick, NJ 08816 
thoatson@lspower.com 

Adam Kaufman 
Executive Director 
Independent Energy Producers of NJ 
Five Vaughn Drive, Suite 101 
Princeton, NJ 08540 
akaufman@kzgrp.com 
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Anthony Pietranico 
ConEdison Solutions Inc. 
Electricity Supply Specialist 
Tel: 732-741-5822 x204 
pietranicoa@conedsolutions.com 

Aundrea Williams 
Director Regulatory Affairs 
NextEra Power Marketing LLC 
700 Universe Boulevard 
Juno Beach, Fl. 33408 
aundrea.williams@nexteraenerqyservices.c 
om 

Ira G. Megdal 
Cozen O'Connor 
457 Haddonfield Road 
Suite 300 P.O .. Box 5459 
Cherry Hill, NJ 08002 
imegdal@cozen.com 

Christi L. Nicolay 
Division Director 
Macquarie Energy LLC 
500 Dallas St., Level 31 
Houston, TX 77002 
Christi.Nicolay@macguarie.com 

Becky Merola 
Noble Americas l;:nergy Solutions, LLC 
5325 Sheffield Avenue 
Powell, OH 43065 
bmerola@noblesolutions.com 

Other Parties 

Chrissy Bute~s 
NJBIA 
102 West State Street 
Trenton, NJ 08608-1199 
cbuteas@njbia.org 

John Holub 
NJ Retail Merchants Assoc. 
332 west State Street 
Trenton, NJ 08618 
John@njrma.org 

Holly Reed 
Gabel Associates 
Energy, Environmental, and Public 
Utility Consulting 
417 Denison Street 
Highland Park, NJ 08904 · 
holly.reed@gabelassociates.com 
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ATTACHMENT A 

Tentative 2020 Auctio~ Approvals and Decision Process 

This document sets forth a high level view of the proposed approval and interaction process. For 
purposes of the decision making schedule, the following abbreviations apply: 

I. EDCs - These are decisions for which the EDCs are solely responsible. The EDCs may draw 
upon the Auction Manager (AM) or consultants as they desire. 

2. EDCs/BA - These are decisions for which the EDCs are solely responsible, where the Board 
Advisor (Staff and/or Bates White) will have an opportunity to observe the decision 
process, but for which consensus .or approval is not requested. 

3. EDCs/ AM/BA - These are decisions for which the EDCs are responsible, but where the 
Auction Manager may advise, and the Board Advisor (Staff and/or Bates White) will 
have an opportunity to observe. 

4. AM/BA-. These are actions for which the Auction Manager is responsible, and on which the 
BA will have the opportunity to observe and advise. 

5. BPU - These are actions to be taken by the Board. 

6. AM/EDCs - These are actions for which the Auction Manager is responsible and for which 
the Auction Manager acts in concert with the EDCs. 

Decision point Decision process Timinr,-
Joint EDC Filing EDCs July 1, 2019 

Announce Tranche Targets AM November 13, 2019 

Announce Load Caps AM/BA November 13, 2019 

Decision on 2020 Process BPU November 13, 2019 

Announce minimum and AM/BA November 13, 2019 
maximum starting prices 

Information webcast for potential AM/EDCs December 3, 2019 
bidders (tentative) 
Compliance Filing EDCs November 29, 2019 

Approval of Compliance filing BPU December 2019 

Final Auction Rules and Supplier AM/EDCs Early December 2019 
Agreements available 

Review Part I applications AM/BA December 17-20, 2020 

Review Part 2 applications AM/BA January 9-16, 2020 

Docket No. ER19040428 



ATTACHMENT A 

T entat1ve 2020A uct10n A I ,pprova s an d Dec1s1on Process 
Information Webcast for registered · AM/EDCs January 21, 2020 
bidders 

(tentative) 

Inform bidders of EDC-specific EDCs/AM/BA CIEP January 28, 2020 
starting prices 

RSCP January 29, 2020 

Trial Auction AM January 23, 2020 

BGS-CIEP Auction starts January 31, 2020 

BGS-RSCP Auction starts February 3, 2020 

Provide full factual report to Board AM/BA Upon completion of 
RSCP Auction 

Board decision on Auction results BPU No later than by end of 
2"d business day 
following the calendar 
day on which the last 
auction closes. 
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POST-AUCTION CHECKLIST FOR THE NEW JERSEY 

2020 BGS,CIEP AUCTION 

Prepared by: __ ~[C=o=m=pan=y~J . 

[Introductory comments, if any J 

Auction began with the opening of Round 1 at [x:xx arn] on Friday, January 31, 2020 ---~--~~---

Auction finished with the close of Round## at [xxx] on [xxx] 

Start of Round 1 Start of Round 2 * Start of Round n * 
( after volume (after post-Round 1 

reduction in Round 1, volume reduction, if 
if applicable) applicable) 

# Bidders 

Tranche target ## tranches ## tranches ## tranches 

Eligibility ratio 

Statewide load cap ## tranches ## tranches ## tranches 

* Note: [No volume adjustment was made during the CIEP auction, so the pre-auction tranche 
target and the statewide load cap were unchanged for the auction. Or alternatively, note details 

of volume adjustments if they occurred.] 



ATTACHMENT B 
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Post-Auction Checklist for the New Jersey 2020 BGS-CIEP Auction 

Table 1 below shows pertinent indicators and measures for the auction. 

Table 1. Summary ofBGS-CIEP Auction 

BGS-CIEP peak load share (MW) 

Total tranches needed 

Starting tranche target in auction 

Final tranche target in auction 

Tranche size(%) 

Tranche size (approximate MW) 

Starting load cap(# tranches) 

Final load cap(# tranches) 

Quantity procured(# tranches) 

Quantity procured (% BGS-CIEP load) 

# Winning bidders 

Maximum# of tranches procured from 
any one bidder 
Minimum and maximum starting prices 
prior to indicative bids ($/MW-day) 
Starting price at start of auction 
($/MW-day)* 
Final auction price 
($/MW-day)** 

* Price shown in "Total" column is an average across the EDCs weighted by each EDC's 
"Starting tranche target in auction". 
** Price shown in "Total" column is an average across the EDCs weighted by each EDC's "Final 
tranche target in auction". 
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Post-Auction Checklist for the New Jersey 2020 BGS-CIEP Auction 

Table 2. Overview of Findings on BGS-CIEP Auction 

'"," ~L .. 1, 

1 BP's/NERA's recommendation as to whether the 
Board should certify the CIEP auction results? 

2 Did ]Jidders have sufficient information to prepare 
for the CIEP auction? 

3 Was the information generally provided to bidders 
in accordance with the published timetable? Was 
the timetable updated appropriately as needed? 

4 Were there any issues and questions left unresolved 
prior to the CIEP auction that created material 
uncertainty for bidders? 

5 From what BP/NERA could observe, were there 
any procedural problems or errors with the CIEP 
auction, including the electronic bidding process, 
the back-up bidding process, and communications 
between bidders and the Auction Manager? 

6 From what BP/NERA could observe, were 
protocols for communication between bidders and 
the Auction Manager adhered to? 

7 From what BP/NERA could observe, were there 
any hardware or software problems or errors, either 
with the CIEP auction system or with its associated 
communications systems? 

8 Were there any unanticipated delays during the 
CIEP auction? 

9 Did unanticipated delays appear to adversely affect 
bidding in the CIEP auction? What adverse effects 
did BP/NERA directly observe and how did they 
relate to the unanticipated delay? 

10 Were appropriate data back-up procedures plarmed 
and carried out? 

11 Were any security breaches observed with the 
CIEP auction process? 

12 From what BP/NERA could observe, were 
protocols followed for communications among the 
EDCs, NERA, BPU staff, the Board (if necessary), 
and BP/NERA during the CIEP auction? 

3 



ATTACHMENT B 
Docket No. ER19040428 

Post-Auction Checklist for the New Jersey 2020 BGS-CIEP Auction 

~E~ 
13 From what BP/NERA could observe, were the 

protocols followed for decisions regarding changes 
in CIEP auction parameters ( e.g., volume, load cap, 
bid decrements)? 

14 Were the calculations (e.g., for bid decrements or 
bidder eligibility) produced by the CIEP auction 
software double-checked or reproduced off-line by 
the Auction Manager? 

15 Was there evidence of confusion or 
misunderstanding on the part of bidders that 
delayed or impaired the auction? 

16 From what BP/NERA could observe, were the 
communications between the Auction Manager and 
bidders timely and effective? 

17 Was there evidence that bidders felt unduly rushed 
during the process? Should the auction have been 
conducted more expeditiously? 

18 Were there any complaints from bidders about the 
process that BP/NERA believed were legitimate? 

19 Was the CIEP auction carried out in an acceptably 
fair and transparent manner? . 

20 Was there evidence of non-productive "gaming" on 
the part of bidders? 

21 Was there any evidence of collusion or improper 
coordination among bidders? 

22 Was there any evidence of a breakdown in 
competition in the CIEP auction? 

23 Was information made public appropriately? From 
what BP/NERA could observe, was sensitive 
information treated appropriately? 

24 Does the CIEP auction appear to have generated a 
result that is consistent with competitive bidding, 
market-determined prices, and efficient allocation 
of the BGS-CIEP load? 

4 



25 

26 

ATTACHMENT B 
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Post-Auction Checklist for the New Jersey 2020 BGS-CIEP Auction 

~ -~ l1w 
Were there factors exogenous to the CIEP auction 
( e.g., changes in market environment) that 
materially affected the CIEP auction in 
unanticipated ways? 
Are there any concerns with the CIEP auction's 
outcome with regard to any specific EDC(s)? 
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POST-AUCTION CHECKLIST 

FOR THE NEW JERSEY 2020 BGS-RSCP AUCTION 

Prepared by: ___ ~[C=o=m,,.p""an=-'yl 

[Introductory comments, if any.] 

Auction began with the opening of Round 1 at [x:xx am] on Monday, February 3, 2020 
--------'--'-------"--'-------

Auction finished with the close of Round ## at [ xxx J on [ xxx J -~-----'--- -------'~...,__ ___ _ 

# Bidders 

Tranche target 

Eligibility ratio 

PSE&G load cap 

JCP&L load cap 

. ACE load cap 

RECO load cap 

Start of Round l 

## tranches 

## tranches 

## tranches 

## tranches 

## tranches 

Start of Round 2 * 
( after volume 

reduction in Round 1, 
if applicable) 

## tranches 

## tranches 

## tranches 

## tranches 

## tranches 

Start of Round n * 
(after post-Round 1 
volume reduction, if 

applicable) 

## tranches 

## tranches 

## tranches 

## tranches 

## tranches 

Statewide load cap ## tranches ## tranches ## tranches 
* Note: [No volume adjustment was made during the RSCP auction, so the pre-auction tranche 
target and EDC~specific load caps were unchanged for the auction. Or alternatively, note details 
of volume adjustments if they occurred.] 
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Post-Auction Checklist for .the New Jersey 2020 BGS-RSCP Auction 

Table 1 below shows pertinent indicators and measures for the auction. 

Table 1. Summary ofBGS-RSCPAuction 

BGS-RSCP peak load share (MW) 

Total tranches needed 

Starting tranche target in auction 

Final tranche target in auction 

Tranche size(%) 

Tranche size (approximate MW) 

Starting EDC load caps(# tranches) 

Starting statewide load cap (#tranches) 

Final EDC .load caps ( # tranches) 

Final statewide load cap (#tranches) 

Quantity procured(# tranches) 

Quantity procured (% BGS-RSCP load) 

# Winning bidders 

Maximum# of tranches procured from any one 
bidder 
Minimum and maximum starting prices prior to 
indicative bids (cents/kWh) 
Starting price at start of auction ( cents/kWh) * 

Final auction price 
(cents/kWh)** 

* Price shown in "Total" column is an average across the EDCs weighted by each EDC's 
"Starting tranche target in auction". 
** Price shown in "Total" column is an average across the EDCs weighted by each EDC's "Final 
tranche target in auction". 
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Post-Auction Checklist for the New Jersey 2020 BGS-RSCP Auction 

Table 2. Overview of Findings on BGS-FP Auction 

~~~ 
1 BP's/NERA's recommendation as to whether the 

Board should certify the RSCP auction results? 

2 Did bidders have sufficient information to prepare 
for the RSCP auction? 

3 Was the information generally provided to bidders 
in accordance with the published timetable? Was 
the timetable updated appropriately as needed? 

4 Were there any issues and questions left unresolved 
prior to the RSCP auction that created material 
uncertainty for bidders? 

5 From what BP/NERA could observe, were there 
any procedural problems or errors with the RSCP 
auction, including the electronic bidding process, 
the back-up bidding process, and communications 
between bidders and the Auction Manager? 

6 From what BP/NERA could observe, were 
protocols for communication between bidders and 
the Auction Manager adhered to? 

7 From what BP/NERA could observe, were there 
any hardware or software problems or errors, either 
with the RSCP auction system or with its 
associated communications systems? 

8 Were there any unanticipated delays during the FP 

auction? 

9 Did unanticipated delays appear to adversely affect 
bidding in the RSCP auction? What adverse effects 
did BP/NERA directly observe and how did they 
relate to the unanticipated delays? 

12 Were appropriate data back-up procedures planned 

and carried out? 

11 · Were any security breaches observed with the 
RSCP auction process? 

12 From what BP/NERA could observe, were 
protocols followed for communications among the 
EDCs, NERA, BPU staff, the Board (if necessary), 
and BP/NERA during the RSCP auction? 
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Post-Auction Checklist for the New Jersey 2020 BGS-RSCP Auction 

~---~ ©:f@!w_-w@ -----
13 From what BP/NERA could observe, were the 

protocols followed for decisions regarding changes 
in RSCP auction parameters ( e.g., volume, load 
caps, bid decrements)? 

14 Were the calculations (e.g., for bid decrements or 
bidder eligibility) produced by the RSCP auction 
software double-checked or reproduced off-line by 
the Auction Manager? 

15 Was there evidence of confusion or 
misunderstanding on the part of bidders that 
delayed or impaired the auction? 

16 From what BP/NERA could observe, were the 
communications between the Auction Manager and 
bidders timely and effective? 

17 Was there evidence that bidders felt unduly rushed 
during the process? Should the auction have been 
conducted more expeditiously? 

18 Were there any complaints from bidders about the 
process that BP/NERA believed were legitimate? 

19 Was the RSCP auction carried out in an acceptably 
fair and transparent manner? 

20 Was there evidence of non-productive "gaming" on 
the part of bidders? 

21 Was there any evidence of collusion or improper 
coordination among bidders? 

22 Was there any evidence of a breakdown in 
competition in the RSCP auction? 

23 Was information made public appropriately? From 
what BP/NERA could observe, was sensitive 
information treated appropriately? 

24 Does the RSCP auction appear to have generated a 
result that is consistent with competitive bidding, 
market~determined prices, and efficient allocation 
of the BGS-RSCP load? 
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25 Were there factors exogenous to the RSCP auction 
( e.g., changes in market environment) that 
materially affected the FP auction in unanticipated 
ways? 

26 Are there any concerns with the RSCP auction's 
outcome with regard to any specific EDC(s)? 

5 
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STATE OF NEW JERSEY 
Board of Public Utilities 

Two Gateway Center 
Newark, NJ 07102 

www.bpu.state.n;.us 

Agenda Date: 10/22/04 
Agenda !tern: 2A 

IN THE MATTER OF THE PROVISION OF ) 
BASIC GENERATION SERVICE FOR ) 
YEAR THREE OF THE POST-TRANSITION) 
PERIOD - CONFIDENTIALITY ISSUES ) 

ENERGY 

DECISION AND ORDER 

DOCKET No. E004040288 

(SERVICE LIST ATTACHED) 

BY THE BOARD: 

This matter concerns the confidentiality of certain information to be utilized during the upco11ing 
Basic Generation Service ("BGS") Auction. 

At its October 22, 2004, public agenda meeting the Board approved an auction process for the 
procurement of SGS supplies for the period beginning June 1, 2005 ("Year Three of the post­
Transition Period" or "Year Three"), which process is substantially similar to the process which 
was utilized for the past three years. In each of those auctions, the Board directed that certain 
sensitive information and processes would be afforded confidential treatment. At this time, in 
response to a request by the electric distribution companies (''EDCs") (EDC's Initial Proposal at 
10-11 ), the Board is reaffirming the proprietary and confidential nature of the same procurement 
information and processes for Year Three bidding as it did in its previous Orders. The following 
areas are covered by this Order: 

(1) The Logic Processes and Algorithms: The auction manager, National Economic 
Research Associates ("NERA"), uses logic processes and algorithms to foster a 
competitive auction. 

(2) Starting Prices: EDC - specific minimum and maximum starting prices and final 
starting prices in effect during the bidding phase of the first round of the auction. Each· 
EDC, in consultation with Staff, NERA and the Board's consultant, Charles River 
Associates ("CRA") sets its own starting prices. The EOG-specific final starting prices 
are announced to approved bidders only, shortly before the start of the auction. 

(3) Indicative Offers: The number of tranches that a qualified bidder is willing to 
supply at the maximum starting price and the number of tranches a qualified bidder is 
willing to supply at the minimum starting price. Indicative offers are used to determine 
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eligibility for participation in the auction and are considered in determining final startin,J 
prices. 

(4) Round Prices and Individual Bids: The price set by NERA for each round of the 
auction, the number of tranches bid by each qualified bidder during each round of the 
auction, and any other information submitted by the bioder in each round to fully 
specify its bid, ~uch as exit prices and switching priorities. 

(5) Bidder Information: The bidder identities and information supplied to NERA on the 
application forms to become a bidder in the New Jersey BGS Auction. 

DISCUSSION 

The Open Public Records Act ("OPRA"), N.J.S.A. 471A-1 et seq., which amended the former 
Right to Know Law concerning the public's access to government records, became effective on 
July 8, 2002. One of the modifications includes an expansion of the definition of a government 
record from only those documents required to be made, maintained or kept on file by law, to 
information received, made, maintained or kept on file by a public agency in the course of i·:s 
official business, except for advisory, consultative or deliberative material. N.J.S.A. 47:1A-1.1. 
The statute goes on to list information which shall not be included in the definition of a 
government record and shall be deemed confidential, including trade secrets, proprietary 
commercial or financial information, ;md information which, if disclosed, would give an 
advantage to competitors or bidders. ]Q. 

OPRA also changed procedures regarding government records by setting forth new format and 
timing requirements for making and responding to requests for access. As a result, many public 
agencies proposed new rules and regulations to redesign their record request operations ir 
compliance· with OPRA. The proposed new rules of the Board of Public Utilities appeared in the 
July 1, 2002, New Jersey Register, and were adopted in the July 21, 2003 publication of the 
New Jersey Register. 

As part of the new procedures established concerning the public's access to its records anc! for 
claimants asserting confidentialify claims, the Board authorized its custodian of records to 
determine whether information requested by the public is a government record within the 
meaning of OPRA or is confidential. N.J.A.C.14:1-12.6. Additionally, the Board reserved its 
authority to make a confidentiality determination when appropriate: 

Nothing herein shall limit the Board's authority to make a confidentiality 
determination within the context of a hearing or other proceeding or with 
regard to any other matter. as the Board may deem appropriate. 

[N.J.A.C. 14:1-12.6(d).J 

Accordingly, the Board may make confidentiality determinations regarding information gathered 
in proceedings such as the within matter. In .ruling on the Year Three procurement procesE,es, 
the Board has determined that an auction process similar to the ones approved for the past 
three years are the most appropriate means for obtaining energy prices consistent with thorn 
achieved by a coml)etitive market, as required .by N.J.S.A. 43:3-57(d). 

Simulating market conditions, however, requires that the auction participants know that their 
competitive positions will not be compromised. Based on the experience and expertise gained 
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in the previous auctions, as well as the advice of its consultant, the Board recognizes the need 
to alleviate any doubts about its treatment of competitively sensitive information. 

The Board has approved the use of a descending clock auction process for Year Three. The 
auction process, at its most basic level, includes three groups ofcontributors. The first group is 
made up of the four electric distribution companies the purchasers of the BGS supply, who rely 
on maximum participation by qualified bidders in order to ensure a competitive procurement for 
its BGS customers. The second group consists of the qualified bidders ·or BGS suppliers, which 
proffer the competitive bids to supply tranches 1 of power to the EDCs. In order to become a 
qualified bidder, BGS suppliers must meet certain general. financial and credit requirements. 
Qualified bidders are made up of two groups: (a) those that provide direct supply and (b) trose 
that provide supply through market purchases. The third contributor is the Auction Manager, 
National Economic Research Associates, who adm.inisters the auction in consultation with the 
EDCs, the Board Staff and the Board's consultant, Charles River Associates. 

During the course of the auction. the auction manager solicits bids through a series of auct.on 
rounds. The first round begins as the BGS suppliers bid the number of tranches they are willing 
to supply at each EDCs-specific starting prices. Assuming the number of tranches bid are 
greater than those needed by an EDC, the next auction round proceeds at a lower price. With 
each new price in the rounds, BGS suppliers may change their bids by modifying the number of 
tranches they are willing to supply. Rounds in the auction continue until the total number al' 
tranches bid equals the total demand from· the EDCs. 

The auction process is expected to simulate a competitive market. The object is to allow prices 
to tick down round by round until the final price is one that approximates a price that could be· 
achieved on an open market. To ensure that the EDCs get a competitive price, the BGS 
suppliers must bid based on their individual assessments of a fair market value or at least their 
assessment of individual ability to provide BGS supply at a particular rate. _If the bidders knew 
each other's "market" positions or bid positions, the process would fail to create competition. 
Similarly, if bidders knew all of the details. of the auction process they might also be able to 
determine their exact position in relation to other bidders and also circumvent the competitive 
intent of the process. 

The Board is charged with overseeing the EDCs acquisition of BGS supply at market value. In 
order to achieve this goal, the Board FINDS and CONCLUDES that it must provide a certain 
amount of protection to the information supplied by the participants and to the .formulas, 
algorithms and logic used to develop critical auction particulars. The Board's analysis oi the 
need to treat certain information as competitively sensitive and confidential is set forth below. 

I. THE LOGIC PROCESSES AND ALGORITHMS THE AUCTION MANAGER USES TO 
FOSTER A COMPETITIVE AUCTION 

The auction manager will set the parameters for the auction, including the minimum and 
maximum starting prices. The EDCs must use this price ranf1e, as well as their own calculations 
to set their EOG-specific starting prices. Likewise, the qualified bidders must submit indicative 
offers using the minimum and maximum sta1iing prices. Though the minimum and maximum 
starting prices are released publicly prior to the auction, the method used to determine these 

1 A tranche of one product (i.e. a tranche of the BGS load for one EDC) is a full requirements tranche. A tranche for 
an EDC is a fixed percentage share of the BGS load of t11at EDC for Year Three of the post-Transilion Period 
beginning June 1. 2004. 
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prices is confidential information. Revealing this thought process could prejudice the 
independent evaluation of market prices that qualified bidders would perform. Furthermore, it 
would impede the competitive nature of the auction. So long as the bidders do not know the 
rationale behind th~ auction prices, they must bid based on independent methodologies. As a 
result, the bidders are more likely to make bids of varying degrees because their valuations will 
be based on diverse variables. 

Just as minimum and maximum starting prices are used to promote competition, volume 
adjustments during the auction rounds must be used to ensure that the EDCs receive the most 
competitive bids. The auction manager is given the authority to make two volume adjustments 
to ensure that the prices not only continue to decrease, but that bidding remains competitive. 
The auction manager may reduce the auction volume (reduce the number of tranches that the 
EDCs will purchase) after review of the first round bids. Again, simple market theories app.y - if 
demand is larger than supply, the price remains high. Therefore, the auction rules allow for a 
volume adjustment after the first round, and once more in a later round. If the guidelines/ 
algorithms used to make these adjustments were disclosed, the bidders might be able to 
manipulate the system. 

In short, the methodologies used to determine the starting prices, as well as volume 
adjustments, are integral to the competitive bidding process. Both categories of information fall 
under an OPRA exception to the definition of a government record because they would provide 
an advantage to competitors or bidders. As stated above, tt1e Legislature has required the 
Board to procure energy prices consistent with market conditions. N.J.S.A. 48:3-57(d). The 
Board is therefore simulating a market scenario through the use of supply and demand theory. 
Releasing these auction parameters would result in an advantage to all of the bidders, at the· 
expense of higher energy prices for the EDC's customers. Thus, as long as the Board 
continues to rely on a similar auction process to procure SGS supply, this information continues 
to require confidential treatment. 

The Board HEREBY FINDS and CONCLUDES that this information, if disclosed would provide 
an advantage to competitors or bidders to the detriment of SGS customers, and shall be 
deemed confidential and not included as a government reco1·d pursuant to OPRA. 

Therefore, should a request for this information be made to the Board's custodian, the Board 
DIRECTS that such information be treated as confidential and that any requests for access be 
denied. 

11. EDC-SPECIFIC STARTING PRICES 

There are two types of starting prices used 1n the auction. First, there are the minimum and 
maximum starting prices, which are released to potential bidders shortly before the application 
process to provide a basis for the EDC-specific starting prices and the SGS suppliers' indicative 
offers. The second type consists of the EDC-specific startin[J prices that will be in effect for the 
first round of the auction. These prices must fall somewhere between the minimum and 
maximum starting prices, and are released to the qualified bidders shortly before the auction. 
The EDC-specific sfarting prices are derived from the indicative offers and the value judgments 
of the EDCs, Board Staff, CRA and Auction Manager regarding the future price of energy. 

Both types of starting prices are intended to attract qualified bidders to the auction. The financial 
community and/or the general public could misinterpret the EDC-specific starting prices if th,,y 
were to be made publi.c prior to the release of the final auction results. 
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Rather than having qualified bidders making independent business judgments on the value 
assigned to a prod11ct, their bids could be influenced by outside perception. For example, 
should the starting prices create lofty expectations regarding energy prices on the part of 
shareholders or financial analysts, BGS suppliers might not bid as aggressively as necess3ry to 
create market conditions. In short, releasing this information prior to the public announcement 
of the final auction results could put the entire auction process at a competitive disadvanta9e. 
While some individual bidders in the auction might not suffer, distorted financial perceptions 
could lead to a less competitive auction, ultimately disadvantaging the ratepayers through 
inflated prices. 

The Board HEREBY FINDS and CONCLUDES that this information would provide an 
advantage to competitors or bidders, and s~all be deemed confidential and not included as a 
government record pursuant to OPRA. 

Therefore, should a request for this information be made to the Board's custodian, the Boa·d 
DIRECTS that such information be treated as confidential a1d that any requests for access be 
denied until the Board has released the auction results. 

Ill. INDICATIVE OFFERS 

Indicative offers are the number of tranches that a qualified bidder is willing to supply at the 
maximum starting price and at the minimum starting price. The' number of tranches the bidder 
offers to supply at the maximum starting price determines the bidder's initial eligibility for the 
auction. The indicative offer creates two limitations for the bidder. First, the total number of 
tranches the BGS supplier can bid in any round of the auction is now capped at its initial 
eligibility. As such, bidders are encouraged to make an indicative offer for the maximum 
number of tranches they would be willing to serve. Second, the bidder is now required to p:ist a 
financial guarantee proportional to its initial eligibility. 

Clearly, the indicative offer contains proprietary commercial and financial information. N.J.S.A. 
47:1A-1.1. The BGS supplier is making a business judgment regarding the amount of load it is 
willing to supply, These judgments could be based on many factors. For instance, a direct 
supplier might indicate a willingness to supply a high number of tranches because it has a 
limited number of supply contracts compared to its available plant capacity. On the other hand 
a supplier who buys its energy from the market- may only be willing to supply a low number :if 
tranches because it has already entered into a number of contracts at the time of the auction. 
As stated, the indicative offers also reveal information concerning the amount of credit a BGS 
supplier may or may not have at hand. 

Not only do the indicative offers constitute proprietary comm,3rcial and financial information, but 
their release would provide an advantage to competitors, including those not participating as 

· bidders in the auction. N.J.S.A. 47:1A-1.1. BGS suppliers compete in a market place outside of 
the auction. If such-information were to become public, the BGS suppliers' competitors woL Id 
be given otherwise confidential information, providing an opportunity to speculate on the 
individual supplier's market position. If the Board does not ke,ep sensitive market data 
confidential, it will not be able to simulate an arms-length negotiation. Moreover, release of this 
proprietary commercial and financial information would have a chilling effect on the BGS 
suppliers' willingness to participate in this or any future auctions. 
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Accordingly, the B~ard HEREBY FINDS and CONCLUDES that this information is proprietary 
commercial and financial information that would provide an advantage to competitors or bidders, 
and shall be deemed confidential and not included as a government record pursuant to OPRA. 

Therefore, should a request for this information be made to the Board's custodian, the B6a-d 
DIRECTS that such information be treated as confidential a~d that any such requests for access 
be denied for a period of three years from the close of the auction. Three years after the . 
conclusion of the auction, the Board will consider the indicative bids public information, unless 
prior to the expiration of the three years a party formally requests that this information rem2iin 
confidential. If a request for continuing confidentiality is made, the information shall remain 
confidential pending a further decision by the Board. 

IV. ROUND PRICES AND INDIVIDUAL BIDS 

Each round of the auction produces two sets of information: (a) the price for each round as 
determined by the auction manager and (b) the individual bids. 

For similar reasons to those set forth above in Indicative Offers, the individual bids contain 
proprietary commercial and financial information. N.J.S.A. 47:1A-1.1. Furthermore, release of 
either the round-by-round price or the number of tranches individually bid in a round would allow 
the bidders to mathematically work backwards and determine the incremental algorithm used bv 
the auction manager to make volume adjustments during the course of the auction. As 
explained in Section I, supra, revealing this methodology could impede the current and any 
future competitive process to the detriment of customers. 

Accordingly, the Board FINDS and CONCLUDES that this information could provide an anti­
competitive advantage to competitors or bidders, and shall be deemed confidential and not 
considered a government record pursuant to OPRA. 

Therefore, should a request for the round-by-round prices bei made to the Board's custodian, 
the Board DIRECTS that such information be treated as confidential and that any requests ·'or 
access be denied. 

Should a request for the individual bids be made to the Board's custodian, the Board DIRECTS 
that such information be treated as confidential a.nd that any such requests be denied for a 
period of three years from the close of the auction .. Three years after the conclusion of the 
auction, the Board will consider the individual bids public information, unless prior to the 
expiration of the three years a party has formally requested that this information remain 
confidential. If a request for continuing confidentiality is made, the information shall remain 
confidential pending a further decision by the Board. 

V. BIDDER INFORMATION 

While the upcoming auction will be held in February 2005, the period of power supply being 
procured will not begin to flow until June 1, 2005. For all pas: auctions, the list of bidders 
obtaining contracts was announced with the Board Order approving the auction results. 
Approximately one month before the load was to be served, when suppliers had presumably 
locked up their contracts, the list of bidders with BGS contracts along with the volumes and. 
prices for each contract were released. The reason for the delayed release of this mformat1on 
was to ensure that the bidders were not placed at a competitive disadvantage. As stated above, 
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there are two types· of BGS suppliers - those who supply directly from their own plants and 
those that purchase power from the market for resale. Power marketers must go to the market 
and fulfill the SGS requirements they have won by negotiating contracts. If their competitors 
knew the volumes that the bidder had already contracted to supply as a result of the auction, the 
successful bidder might be at a competitive disadvantage. The same can be said for direct 
suppliers who must market their product. If buyers knew the amount of their plant supply 
already locked up due to the BGS auction, it could put them at a competitive disadvantage for 
negotiation of other contracts. 

The Board also believes that if it were to release the names of all of the auction participants, 
those suppliers that participated in the auction but failed to obtain a contract could be prejudiced 
in the private sector energy market. Specifically, the financial community might interpret loss of 
the contracts as a sign of weakened financial position. Furthermore, releasing the names of 
everyone who participated but failed to leave the auction with a contract, could lead to 
speculation by the financial community that might have a chilling effect on the SGS supplie·s' 
willingness to participate in this or any future auctions. As such, the Board could be damas1ing 
the competitive nature of its own auction by making the financial risk of participation unpalatable 
to participants. The ultimate result would be higher energy prices passed on to consumers. 

Based on its experience with the past three SGS auctions and the expert recommendations of 
the Board's consultant, CRA, the Board believes that releasing the winning bidders' volume and 
price information before c9ntracts for the supply period are locked up, could put those suppliers 
participating in the auction at a disadvantage in the greater energy market, making such 
information an exemption to the definition of a government record. N.J.S.A. 47: 1A-1.1. 
Additionally, releasing the list of unsuccessful participants could impair the competitive nature of 
the auction_.by making the financial risk of participation unpalatable to participants and resulting 
in higher energy prices for consumers therefore making such information an exemption to tl1e 
definition cif a government record. N.J.S.A. 47:1A-1.1. 

The Board HEREBY FINDS and CONCLUDES that this information is proprietary commercial 
and financial information that could provide an advantage to competitors or bidders, and that 
such information shall be deemed confidential and not included as a government record 
pursuant to OPRA. 

Therefore, should a request for the names of winning bidders be made to the Board's custodian, 
the Board DIRECTS that such information be treated as confidential and all requests for access 
be denied, until May 1, 2005. 

Should a request for the names of unsuccessful participants be made to the Board's custodian, 
the Board DIRECTS that such information be treated as confidential and that all requests for 
access be denied. 

Once the Board has determined that the winning auction suppliers have had sufficient time to 
lock in their SGS supply for the designated period of time, information such as volume and the 
identities of the successful participants may be released. In the past, this information has b-een 
released approximately a month before the beginning of the supply period. Identification 
information would also include all of the public information supplied to NERA on the application 
forms to become a qualified bidder in the New Jersey Basic Generation Service Auction. For 
example, information such as name, authorized representative, authorized legal representa-:ive, 
name of the entities' directors are of a public. nature and must be disclosed as a government 
record. On the other hand, both the Part 1 and Part 2 Application Forms contain confidential 
business information of bidders that is not available publicly. The following information from the 
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applications is non-public proprietary commercial or financial information which is not 
considered a government record pursuant to OPRA. N:J.S.A. 47: 1A~1.1 '. 

Part 1 Application Form: 

Bidding Agreements 

Financial and Credit Requirements, except for the supplemental data which includes 
the following public information: 

(i) Two most recent annual Reports 
(ii) Most recent SEC From 10-K; 
(iii) Applicant's senior unsecured debt rating from Moody's, Standard & Poor's, and Fitch, 

if unavailable. the issuer rating may be providecl inste.ad. 

Guarantor's Information 

Justification for Omissions 

Part 2 Application Form: 

Qualified Bidder's Indicative Offer and Calculation of Required Bid Bond 

Qualified Bidder's Preliminary Maximum Interest in Each EDC 

Additional Financial and Credit Requirements 

Bidder Certifications Concerning Associations and Confidential Information 

Justification for Omissions 

If the information above were to become public as a result of participation in the BGS Auction. 
some bidders might elect not to participate in order to maintain the confidentiality of their 
proprietary commercial and financial information. This coulcl impair the ability of.the Auction to 
obtain a market price and could be detrimental to the interests of the EDCs' customers. 

The Board HEREBY FINDS and CONCLUDES that the information listed above is proprietary 
commercial and financial information, and shall be deemed confidential and not included as a 
government record pursuant to OPRA. 

Therefore, should a request for the public bidder information provided to NERA concerning 
successful bidders be made to the Board's custodian, the Board DIRECTS that such information 
be treated as confidential and that all requests for access be denied, until such time as the 
Board releases the final names and volumes for successful bidders. 

Should a request for the public bidder information provided to NERA concerning non-successful 
bidders be made to the Board's custodian, the Board DIRECTS that such information be treated 
as confidential and that all requests for access be denied, since such information would identify 
the non-successful bidders. 

Should a request for the non-public bidder information provided to NERA be made to the 
Board's custodian, the Board DIRECTS that such information be treated as confidential ana that 
all requests for access be denied. 
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At its October 22, 2004, public agenda meeting the Board approved a descending clock Auction 
to procure needed BGS supplies for Year Three as well as for Year Four (supply period 
beginning June 1, 2006). It is anticipated that, should a request for confidentiality be made, 
similar reasoning to that described above would apply. 
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